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KapIHHAJILHOI0 MPaBOBOro copusma

[Tpu3Hanne COBPEMEHHBIX IUBIIN30BAHHBIX TOCYAAapPCTB IPABOBBIMHU II0-
pPOXKIIaeT HEOOXOIUMOCTh (PHIOCOPCKO-TIPABOBOTO OCMBICIICHHS BKJIa/IbIBaC-
MOT0 B 3Ty KaTe€ropHI0 CYyIIHOCTHOTO COACPIKAHHUSI.

Kareropuu «CyBepeHUTET MpaBay» U «IIPaBOBOE rOCYAapCTBO» IPEACTABIIs-
I0TCSL CONMPSKEHHBIMU. DTO YTBEpIKJIEeHHE O00OCHOBBIBACTCS B3aWMOOOYCIIOB-
JICHHOCTBIO YKa3aHHBIX IOHATHH: NMPAaBOBOE TOCYAApPCTBO CKOBAHO IPABOM,
KOTOpOE OIpeesieT MPeAMEeT M Ipe/esbl AeTeIbHOCTH rocyaapcra. MHave
TOBOpSI, CYBEpPEHHTET IpaBa HMCKJIIOYaeT BO3MOXKHBIN ITPOMU3BOJ TOCYIapCTBa
W TIPAaBOBBIM MOXKHO TPHU3HATH JIMIIb TOCYAApPCTBO, CYIIECTBYIOIIEE B PaAMKax
MIPaBOBOTO TIOJISI I HCUCPIIBIBAIOIIEC CKOBAHHOE MIPABOBBIMHU CPEICTBAMH.

JanmpHelimme paccykaeHns OyIyT OTTAIKHBATLCS OT B3ATOTO 33 aKCHOMY
MPUHIIAIIA TBYCOCTABHOCTH TpaBa. MOXXHO TOBOPHUTH O HAJHYHH B HEM JIBYX
HIIOCTAaCEH:

1) mpaBo B MarepuaibHOM ACHEKTE, IO KOTOPBIM CIICITyeT IIOHUMATh KOH-
KPETHOE COCTOSTHHE 3aKOHHOCTH B FOCYapCTBE (BBIPaXKasCh YCIOBHO, aKTyallb-
HBIH Cpe3 MPaBOBOH NEHCTBUTEIBHOCTH), T. €. OOBEKTUBHOE COCTOSHHE IIpa-
BOTBOPYECTBA U TPABOIIPUMCHCHU S,

2) mpaBoO B HMJEANBHOM acCIeKTe, SIBIISIOLIEECs] BOIUIONICHHEM WIeabHON
NPaBOBOIl WjieH, TIOHMMAaHK TpaBa KaK BEPXOBEHCTBYIOIIECH CHIIBI, CO3HJIAr0-
1Ieit 00IIeCTBEHHBIH NOPSIOK.

Hrak, nepexonst K Gpuirococko-npaBoBEIM KaTErOpHsM, TIEPBbIH «IUIacT»
MOKHO OIIPENEIUTh KaK MIO3UTUBHOE MPABO, a BTOPOH IPENCTABILIETCS pa3yM-
HOU OCHOBOW JAJIS1 YTBEPKACHUSI KOHIICTIIIUH CYBEPEHHUTETA MIPaBa.

31ech criemyeT yka3arh Ha BOSMOKHOCTB TIOCTPOCHUS JIOKHOHN JIOTHYECKOH
nernoyku. [ocymapcTBo 3akpemisieT mpaBOBBIE HOPMBI B KadecTBe 00Iaaaro-
IIAX CTAaTyCOM IIPABOBBIX; CICOBATEIBHO, IPABO MPHHITUIAAIEHO HAXOAUTCS
B NOAYMHCHHOM OTHOUICHUU K rOCyAapCTBY. ((BHaCTB, a HC UCTHUHA TBOPUT 3a-
KOH», — YTBEpKJaJl NPEANICCTBECHHUK MPAaBOBOI'0 MO3UTHBHU3MA AHITIUMCKUN
¢unocod Tomac ['066c¢.

Oty ommOKy cieayeT KBaIU(HLIUPOBATh KaK KapAMHAJIBHBINA MpPaBOBOH
co¢u3M, BbI3BAaHHBIH HENPAaBUILHBIM BOCHPHUSTHEM IpaBa. B naHHOM cirydae
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[IpaBO SBJISIETCSA PYKOBOIAIIEH HAEeH, MOCKOJIbKY IPENOIPENeseTcs Cylle-
CTBYIOIIMMH 3aIIPOCAMHU OOIIECTBA, & TAKXKE MOJUTHICCKOH, SKOHOMHUCCKOH
U COIMAIBHOW KOHBIOHKTYPOW — TOCYIApCTBO BBICTYNAeT MPH ITOM JIMIIb
CPEJICTBOM 3aKpEIUICHUS] PYKOBOASAIINX Ha4all OOIIECTBEHHOHN )U3HU. Ommo-
Ka Mofo0OHOro TOAX0/Ia KPOEeTCs B TIOIMEHE MOHSTUN: caMa HIIEHHOCTh MpaBa
MIPUHOCUTCS B KEPTBY apryMEHTY O TOM, YTO UMEHHO TOCYJapCTBO MPHUBJICKA-
€T MPaBOHAPYLIUTEIS K OTBETCTBEHHOCTU. OIHAKO TAaKOW apryMeHT Ys3BUM,
BeJlb OTBETCTBEHHOCTHb IO CBOEH MPHUPOJE SABISAECTCA IOPUIMUECKOH U MOXKET
BBIPAXAaThCs TOJBKO B IPEIyCTAHOBJIEHHBIX MpaBoM mpezenax. Takum obpa-
30M, TOCYIAapPCTBO, BBIPAXKAsICh MHOCKA3aTEIbHO, BBICTYIIACT B POJIH CYNEeOHOTO
MpHUCTaBa, HO HUKAK HE CY[bH, BEIHOCALIETO PELICHHUE.

TocynapcTBo sBiIsIETCA MHCTPYMEHTOM, IIOCPEICTBOM KOTOPOIO BOILIO-
IIaeTcs ACKJIapUpOBaHHAasl TPABOBBIMU NCTOYHHKAMHU HAIPaBICHHOCTH 00IIe-
CTBEHHOTO Pa3BUTHS: TOCYAaPCTBO MOXKHO YIOJOOUTHh BEPHOMY CIIyTe TpaBa,
HO HUKaK wHade. [lojMeHa MOHATHI HeceT yrpo3y BBIPOXKICHUS MOHUMaHHS
npaBa Kak BOIUIOIICHUS MIICaTbHON HIIEH M BTOPKCHHUS B JEHCTBUTEIBHOCTD
(heHOMEHA Y3aKOHEHHOTO NMPOU3BOJIA rocyaapcTsa. [Ipumepamu Tomy ciyxat
ToTanuTapHble pexxumbl XX B.: (amuctckas Wramus, Hammctckuil Tperuit
petix, CoBerckuii Coro3, kommynuctniaeckuii Kuraii. [To cnoBam 178 Paruunre-
pa, HoBelIas ucropusi ['epmaHuy Mokasaja, «Kak BIaCTh HaUMHAET MPOTHUBO-
CTOSITh IIPaBy, MpeBpallas TOCyJapCTBO B HHCTPYMEHT YHUUYTOXKEHUS MIPaBa, B
BBICOKOOPTAaHU30BaHHYIO OaHTy pa300HHUKOB, KOTOPAst yTPOXKAeT BCEMY MUY
W CTaBUT €T0 Ha TPaHb mpormactm» [3].

Wrak, npaBo Kak COOTBETCTBHE JI€OHTOJOTMUECKOMY NMPUHLUIY CIpaBea-
JMBOCTH UMEET 0CO0YI0 HAATOCYIAPCTBEHHYIO IPUPOLY U B CBOEM B3aHMOOT-
HOIIIEHWH C TOCYAapCTBOM 3aHMMAET BBIIIECTOSIIYIO MO3ulini0. OHO BBICTYTIA-
€T BOILIOLEHUEM BEPXOBHOM UJEU, IIPEAONIPEAEIIAIOIIEH caMo CYLIECTBOBaHHUE
roCyJapcTBa B UMeromieics: Gopme, MOpsAAOK U Mpeensl GyHKIMOHUPOBAHUS
BJIACTHBIX HHCTUTYTOB TOCYJapCTBa.

CyBepeHHTET IpaBa OYEBUICH NP OOpAIICHUH K YHUBEPCAIbHOMY MTPHUH-
LUNYy — TPUHOUNY 3aKOHHOCTH. OH AMKTyeT TpeOOBaHUE K rOCyAapCTBEH-
HbIM OpraHamM M JOJDKHOCTHBIM JTMIAM: MX JUCKPELMOHHBIE MOJIHOMOYUS
JE€ICTBEHHBI POBHO JIO TOIO MOMEHTA, [OKa UX JIMYHOE YCMOTPEHHE HE BBbI-
XOIUT 3a paMKH, NPEAyCMOTPEHHbIe 3aKkoHOM. OTcroa MOXHO 3aKJIIOUHTH,
9TO TpaBo, 0ONamaroIee CyBepeHUTETOM, JIEIETHPYET BIACTHBIM CYOBEKTaM
HEKHH 00bEM IMOJIHOMOYHH, KOTOPBIMA, MCXOSI U3 OIMMCAHHOTO BHINIE, MOYXHO
MO3UIIMOHUPOBATH KaK CYBEPEHHBIC MOJIHOMOUHS [4, c. 24], mpeenbl KOTOPBIX
00yCIIOBJICHBI OIISITH K€ MpaBoM. Ha 3To 00paTni BHUMaHUE €Ie JTOPEBOIIO-
IIMOHHBIA poccuiickuii ¢unocodp mpaBa H. M. KopkyHOB, ToBOpsi 0 KaKIOM
OpraHe rocyJapCTBEHHOI BIacTH Kak 00 MMEIOIIEM BIACTh «JIMIIb B MPEenax
3aKOHa», B TO BpeMs KaK pelIeHrne O 3aKOHHOCTHU JISHCTBUNA rOCyIapCTBEHHBIX
OpraHOB HAXOJUTCS B UCKIIFOUUTEILHOM BEICHUU CylIeOHOM BIACTH, KOTOpas, B
CBOIO OYepe/ib, BBIHOCUT CEHTEHIIHIO, IpUOerasi HCKIIOYUTEIbHO K [IPABOBBIM
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TIOJIO’KEHUSIM M OCHOBBIBASICh HA PYKOBOJISIIINX IOPUANUECKUX Hadamax U UAeIxX
[2, c. 384].

Cxoxue ujer MOXKHO YBUJETh Y COBPEMEHHBIX TEOPETHUKOB IpaBa. Tak,
P. TamaeB yTBEpAKIAET, UTO «IIPABO BBIIIE BIACTU, UTPAOILEH POJIb HE aBTOPA,
HO TPOBOAHHWKA MpaBa». OH MoJiaraet, YTo «3aKOH MPEeXkIe BCEro amneumpy-
€T HE K pa3yMeIoUIeiicsl BO3MO)XHOCTHU JIETAIIbHOTO MPUMEHEHUS CUJIbI, HO K
YHHUBEPCAIbHON IOPUINUECKONW pallMOHaIbHOCTH, TPOTUBONOCTABICHHOW MH-
TepecaM MOJUTUYECKUX AIIUT, (PMHAHCOBBIX BOPOTWI, apMUM YUHOBHUKOB U
mp.» [5]. Ucxons u3 Takoil MOCTAaHOBKHU BOIMPOCA, MOKHO BBIJIBUHYTH TE€3HUC O
MPEUMYIIECTBCHHON CTPYKTYPHOU MO3UIMU CYIeOHON BJIACTH 10 OTHOLICHHIO
K JIPyTHM BETBSIM BIIACTH.

Peub, Ge3yciioBHO, HE HJIET O MOJYMHEHUH OJHOW BETBH BIACTH JPYTOM:
«CHUCTEMa CACPKEK M MPOTHBOBECOBY MOCTYIUPYETCS U ACHCTBYET U MOHBIHE,
OJIHAKO B KOHTEKCTE IMPABOBOTO TOCY/IapCTBa, OCHOBBIBASCH HA TEOPUH O MPHU-
Ha/IS)KHOCTH CYBEPEHUTETA HCKITIOUUTENILHO TPaBy, MOXKHO TOBOPHUTH O Cy/Ie0-
HOH BJIACTH KaK O «IEpBOH cpeau paBHBIX». VicTopust EBpomnsl maeT Goratsrit
Matepuai Juis OcMbICIeHHs. Bo BpeMeHa CyBepeHHOTr0 cTaTyca MOHapXa BaxK-
HEHIyI0 poJib Urpajia UCIOJHUTENbHAS BIAacTh (B OIMO3HOM BBICKa3bIBAHUHU
xopoutst Jlromosuka XIV «locynapcTBo — 310 51!» pedb uaeT 00 OTOXKISCTBICHUN
€MHOJIMYHOM BIIaCTH U rocyAapcTBa Kak TakoBoro). Bek Ilpocsemenus yrsep-
JIAJT 3HAYUMOCTh 3aKOHOJIaTEIFHOM BiIacTU. B HacTosIIee BpeMs TJIaBEHCTBYIO-
el cleAyeT MprU3HaTh CyIeOHYO0 BIACTh.

JKu3HB MEeHsIeTCS M, MEHSISICh, OpOCAET BHI30B CYIIECTBYOIEMY mpaBy. O-
HAKO ATOT OYEBUIHBIA (DAKT HE ONPABIBIBACT PEIIATUBU3M B TIPABOBOM TCOPHUHU.
Jleso B ToM, 4TO OpUAMYECKasi HOBAIUS POYKIAACTCS KaK OTKJIMK Ha 3TH BHI30BBI
€O CTOpOHBI Habopa 0a30BBIX IIEHHOCTESH M TPUHITUIIOB, 00Pa3yIONINX HICH
npasa. [lomy4aercst mapajokc: moaBeprasich ICTOPUUECKUM U3MEHEHUSIM, Tpa-
BOBasl pealIbHOCTh OKa3bIBAETCSl B CBOEH OCHOBE HEM3MEHHOM, MHBAPHAHTHOMN
[0 OTHOIIEHHIO K COLMAIbHBIM U TMOJUTUYECKUM peanusiM. [lapanokc pas-
perraercsi IpU3HAHUEM HAJU4YMs B MPABOBOM OCHOBE CKPBITOTO CMBICIOBOTO
OorarcTBa, KOTOPOE PaclpoCTpaHsIeTCs Ha 00JacTh HE TOJNBKO aKTyalbHO CY-
LIECTBYIOILEr0, HO M TUIIOTETUYECKH TpeackasyeMoro. Takum obpa3oM, 10pu-
JINYECKOE TBOPUYECTBO 3aKIIIOUACTCS B yIITyOICHUH B TOTACHHBIN CMBICT TPaBa;
IIPaBo XK€, B3ATOC B CBOEM HICAITHHOM aCIeKTe, HOCUT KaTeTOPUIECKUHN Xapak-
Tep. IMeHHO 371eCch IMEET MECTO CXOXKJICHHE MOPaJIH | TIpaBa: corntacHo KaHTy,
«KaTerOpUIeCKUN NMIIEPATHBY HA/ICUTyaTHBEH (BIACTBYET HAJl CUTyalllen); OH
JIEHCTBYET BCIOAY U BCET/A.

DTa e MBICIh MOXET OBITh ycuieHa ImyTeM oOparieHus K ¢puiocod-
CKOMY anmapary KOHIEHIIUH CaMOJBMXKEHHUS AOCOIIOTHOTO ayXa (MMEHHO
K arrapary, a He K JJOCTaTOYHO CIIOPHOMY PEIICHHIO, MPEIJIOKEHHOMY CAMUM
Ierenem). CyBepeHUTET MpaBa JeiaeT BOSMOXKHOM JIMHUIO IPAaBOBOTO Pa3BU-
THA: yTpaTUBIIAs aKTyaJbHOCTh MpaBoBas Tpaaulus (Te3uc) B KOH(IUKTE
C HEeMPEXOIALINM U aKTyaJbHBIM 4yBCTBOM OOILIECTBEHHOH U PaBOBOH cIipa-
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BEUTHBOCTH (QHTHUTE3HC) MTOPOXKAaeT OOHOBICHHOE TOHUMAaHKE 3aKOHHOCTH,
BBIpXKAIOIIEeCs B MPUHITHH 3aKOHOJATEIbCTBA, COOTBETCTBYIOIIETO TOJTH-
TAYCCKUM, DKOHOMHYCCKHM H COIMAJIbHBIM pCaIUuiIM HeﬁCTBHTeHbHOCTI/I
(cunTe3).

3aKoHOAATeNbHAs BIACTh HUKOMM O0pa3oM HE MOXET MPETEeHIO0BaTh Ha
BEPXOBEHCTBO B TpHaJie BeTBe BiacTH. OHa MO3UIIMOHUPYETCS Kak 0oJiee cia-
0ast, MOCKOJIbKY B TIOJHOMOUHUSAX CyAeOHOH BJIACTH HAXOAUT OTpaKEHUE BO3-
MO>KHOCTb OIpaHUYEHUS JIeHCTBHUS U3AaHHBIX 3aKOHOAATENIEM IIPABOBBIX HOPM.
B oreuecTBEeHHOH MPAKTUKE 3TO ONOCPENYETCs, B YACTHOCTH, poiibio KoHctu-
tyunoHHoro Cyna P®, xoTopblii mMeeT mpaBo NpU3HATh 3aKOHOAATEJIBbHYIO
HOpPMY HE COOTBETCTBYIOLIEH KOHCTUTYLIMOHHBIM IIOJIOXKEHHUAM, a TAK)KE uepe3
MEXaHWU3M MPHOCTAHOBJIECHUS AEHUCTBUS MpPaBOoBOW HOpMEL. [Ipu sTOM He yma-
JSI€TCsl KOMIIETEHTHOCTD 3aKOHOJATEIIbHBIX OPIaHOB, IOCKOJIBKY CAMU OHU BBbI-
CTyHnaroT JICTUTUMHUPOBAHHBIM MHCTPYMEHTOM IIPABOBOI'0O 3aKPCIIJICHHUSA B HOP-
Max OOIIECTBEHHOT'O MOHMUMAaHHUS Pa3yMHOTO U O0OOCHOBAHHOTO. YCTapeBaHHE
npaBa MPOUCXOAUT OTHIONb HE M3-32 HEKOMIIETEHTHOCTH 3aKOHOJNATENICH, a B
CHJIy €CTECTBEHHBIX IPOIECCOB PA3BUTHUS YETOBEUECKOTO OOIIECTBA U MOCTa-
HOBKHM HOBBIX, paHee HE aKTyallbHBIX, 3a/lad. DTO pa3BUTHE HE JIOJDKHO OBITh
Xa0THYHBIM; «TBEPJOCTh IOPUINUECKOrO COOOIIEeCTBA IOKHA CTaTh OCHOBOM
KOHCOJIMAALIMU 37I0POBBIX CHJI, 00pa3yIoLIMX OCHOBY IPaBOBOI'O rOCyAapCTBay»
[1,c. 168].

CaMo cyliecTBOBaHUE NPUHIIMIIA 3aKOHHOCTH yKa3blBaeT Ha HaJU4yue B
paMKax mpaBa COOCTBEHHBIX 3aIIUTHBIX MEXaHU3MOB, ITOJOOHBIX TEM, KOTOPBIE
ObUTH TIpeTycMOTpeHbI B 1. 9 KoncTutynmu P®. Dto eme pa3 noka3siBaeT cTa-
TyC IIpaBa KaK CaMOIOCTAaTOYHOTO (pEeHOMEHA, BBICTYIAIOIIETO B COI03€ C TPO-
rpaMMHBIMH TEIISIMU Pa3BUTHS 001IeCTBa. B 3TOM coto3e mpaBy NpHUHAIIICKAT
BEPXOBHAs POJIb.
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Yacrtbie OHIHﬁK](I, AOIMyCKaeMbI€ CJIC10BATECJIAMHU
MPpH OCMOTPE MECTA MPOUCIIECCTBUSA

B ycnoBusx mpaBOBOrO rocymapcTBa TPEOOBaHUS BPEMEHH OIPEICISIOT
HEOOXOIMMOCTh CBOEBPEMEHHOIO PACClIeIOBaHUSL M PACKPBITUS IPECTyILIe-
HUH, CO3MAIOIINX IIMPOKHN CHEKTp yrpo3 0e30macHOCTH TpakmaH. Kakmwrit
ron B Poccum ocraroTcst HepacKphITEIME Oostee 1 MITH IPeCTYIUICHUH, YTO CO-
crapisieT okoio 40% ot obriero o0beMa 3aperuCTPUPOBAHHBIX.

OOBsICHSCTCS 9TO TeM, YTO Ha MPAKTUKE JIUIO, COBSPIINBIIEE MPECTYILIC-
HUE, JICNIaeT BCe BO3MOKHOE, YTOOBI 3aITyTaTh CIIE/ICTBHUE.

OHUM W3 BOXHEHINX CIICACTBEHHBIX JCHCTBUM, HANIPABICHHBIX HA 00b-
eKTUBHYIO (DHKCAIMI0 OOCTAHOBKH IPOHCIICCTBUS, OOHApY)KCHHUE H H3BSITHE
MarepualibHBIX CIIE/IOB, SBISETCS OCMOTpP MeCTa IpouciecTBus. [IpakTruka cBu-
JIETEIbCTBYET, YTO OCMOTP MeCTa MPOHUCHISCTBHUS IPOBOJUTCS IO BCEM MPECTY-
TUICHUSIM U TTO3BOJISIET CIIE0BATEIIO [TOJHEE O3HAKOMUTLCS ¢ 00CTAaHOBKOM MecTa
MIPOMCIIECTBUS U TIIyOXKe YSICHUTH CyTh Mpousouiesamero. Llens ocMorpa mecta
MPOUCIIECTBHS COCTOUT B OOHAPYKEHHH, HCCIICIOBAHIN U 3aKPEIUICHUN CBEIe-
HUM, yCTaHABIMBAIOLIUX COOBITHE MTPECTYIUIEHUS U JIUL], €ro coBepmBLIMX. Ox-
HaKO KaueCTBO U IOJIHOTA TOM MPOLEAYphl OCTABIISAOT JKeJaTh JIYUILIETO.

TonbKo KaueCTBEHHOE MPOBENEHUE OCMOTPA MECTA IPOUCLIECTBUS MOXKET
MOKa3aTh JajbHEHIIee HampaBlIeHHE PACCICIOBAaHUS, pa3padoTaTh BEpPCHUHU
MIPOU3OMIEANIECTO U YCTAHOBUTH KPYT JIUII, MPHUYACTHBIX K MPECTYIIICHUIO.

AHanu3 MPaKkTUKHA U TPOTOKOJIOB OCMOTpPa MeCTa MPOUCHISCTBUS MTOKA3bI-
BaeT, YTO CIIENOBATENM HEPEIKO JOIMYyCKAIT HAPYIICHHUS YTOJOBHO-IIPOIEC-
CyaJbHOTO 3aKOHOJATENIbCTBA M TEXHMYECKHE OLIMOKM, BIEKyliee 3a coOoii
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CepBE3HBIC MOCIEACTBHUS — BIUIOTH JI0 TPEKPAIICHHUS YTOIOBHOTO JIC/IAa U OCBO-
OOXKJIeHVsI BAHOBHOTO OT YTOJIOBHOM OTBeTCTBEHHOCTH [1, ¢. 29].

Bce ommbxu mpu npoBeieHNH 0CMOTpPa MecTa MPOUCIISCTBUSI MOYKHO pas-
JICTTUTH HA YTOJIOBHO-IIPOLIECCYAIBHBIC U OPTraHU3aI[HOHHO-TAaKTHYECCKHE.

b. IO. TxakymaueB cjeina BbIBOJ, YTO B I€ATEIbHOCTU IIPAaBOOXPAHUTENb-
HBIX OPTaHOB UMEIOTCS IPOOJIEMBI, CBSI3aHHBIE C TAKTUKON IPUMEHECHUS TEXHU-
YECKHUX METOJIOB U CPEACTB AJIsl OOHAPYKEHUS, (PUKCALUH U U3bATHUS MpEIMe-
TOB U JIOKYMEHTOB, 3aK/IIOYAIOIINECS B CIEAYIOIIEM: BO-IIEPBBIX, 0€3 yuacTus
CIICLIHAITICTA CIICABI U BEIIECTBEHHBIC JOKA3aTEILCTBA CICIOBATEIIMU HE H3bI-
MAIOTCsT; BO-BTOPBIX, CIICIIHATUCTHI TOITYCKAIOT OMIHOKH IpH (pruKcamnnu, 3aKpe-
IUIGHUH U U3BATHH CJICIOB U BEIIECCTBEHHBIX IOKA3aTENbCTB; B-TPETHHX, KaK
CIICIOBATEIH, TaK ¥ CICIHANNCTHI PEIKO IMPUMEHSIIOT TEXHHUSCKHE CPEACTBA
Uil 0OHapY)KEHHS, 3aKPEIICHUS, U3BATHS CICIOB U BEIICCTBCHHBIX JI0Ka3a-
TENBCTB, (POPMATBHO OTPAHWYMBASICH MPUMEHEHUEM JIMIIL (oToanmapara [3,
c. 18-19].

OcMOTp MecTa MPOUCIIECTBUS 10 CBOCH 3HAYMMOCTH SABJISIETCS OJHUM U3
OCHOBHBIX CJICICTBEHHBIX ACHCTBUNA. OT TOr0, KaK ¥ YTO OMHUIIET B IPOTOKOJIE
CJIeIOBATENb, 3aBUCUT JlaNIbHEHIIIee HallpaBJIeHNE YTOJIOBHOTO fena. YacTo cie-
JIOBAaTeN!U yIIyCKAIOT 3HAUUMBbIC 1€TaJIH, KOTOPbIC MOTYT HOBJIUSATH HAa KBATHU(DU-
KalUIo M0 A€y U, COOTBETCTBEHHO, HA OOBUHUTEIBHOE 3aKIIFOUCHUE.

OnmHIM U3 IPUMEPOB MOXKET MOCTYKUTh CUTyalus, Koraa Ha yi. Kuposa B
. Maxaukana OblJTa HalpaBlIeHAa CIEICTBCHHAS TPYIIIIA B CBSI3U C COBEPIICHHBIM
Ttam pazboem (ct. 162 YK P®). B mporecce ocmoTpa mMecTa MpOUCHIECTBUS,
OBLUTH 0OHAPYKEHBI M H3BATH KOBPHUK U MTPOCTHIHS, HA KOTOPBIX 3a(PHKCHPOBAIIH
HEKUe OMONIOTHYECKIE BRIICICHNS YeioBeKa. B nampHelemM ObIT yCTaHOBICH
¢axt m3nacwinoBauus (cT. 131 YK P®). Takum 00pa3zom, Mpu KaueCTBEHHOM H
MOJHOLIEHHOM OCMOTPE MECTa IMPOUCIICCTBHS MOTYT OBITh BBISBJICHBI JIpyTHE
00CTOSATENBCTBA, a CIACTOBATEIbHO, KBATU(HUKALIUSI H3MCHUTCSL.

IOpuanueckast Hayka BBIACTSIET P OMIMOOK, KOTOPBIC MOTYT MOBIIHSITE HA
pe3yabTaT 0OCMOTPA MECTa MPOUCIIECTBHUSI.

1. OTka3 OT mpoBeAeHHUs OCMOTpPa MECTa MPOUCIIECTBUSI MPU HEOOXOIH-
MOCTU U peanbHONH BO3MOMKHOCTH OCYIIECTBICHHS JAHHOTO CJIEACTBEHHOIO
JCWCTBHUS U3 OMACCHHS CIICNOBATENsI MOIYYUTh PE3yJIbTaThl, KOTOPBIE MOTYT
0Ka3aThCsl HEXKENATEIBHBIMU JUTSI YK€ MIMEIOMICHCS B JIeNie JOKa3aTeIbCTBEH-
HOM 6a3bI

2. HecBoeBpeMeHHOE TIPOBEICHNE OCMOTPA MECTa MPOUCIICCTBHS IIPHBO-
IIUT K IIOTEpPE CIIEAOB MPECTYIUICHHUS M APYTUX IICHHBIX BEIICCTBEHHBIX JTOKa-
3aTenbCcTB. Kak mpaBumito, cieoBaTen MOTYT IPOBECTH ITOBTOPHYIO MIPOBEPKY,
HO K 3TOMY MOMEHTY Ha MECT€E IIPOUCIICCTBHS MOTYT MPOIMACTh BAXKHBIC CIICBI.

3. IlpoBepka MpoOBOAUTCS HE CJIECHOBATEISIMH, & COTPYIHUKAMHU TOJIUINH C
HEJ0CTaTOYHBIM NPo(eCcCHOHATBHBIM YPOBHEM, UTO MPUBOAUT K HEOOXOTUMO-
CTU TPOBEACHUS BTOPOH WM JIONMOIHUTEIBHOM MIPOBEPKH, UTO, KaK MIPABUIIO,
HE YyIIyuIlaeT NnojoxeHue aena. Kpome Toro, 11 mpoBeeHUST OCMOTPa MeCTa
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MIPOMCIICCTBHSI JO3HAHUIO HEOOXOIMMO MMETh MpHUKa3 cienoBareiss. MHorue
OTIepaTHBHUKH HTHOPHUPYIOT 3TOT (hakTop, HO IPOBEPKa, MPOBOMUMAs O€3 TaKo-
IO [IpUKa3a, SABIAETCS HE3aKOHHOM.

4. K ocMoTpy MecTa MPOHCHICCTBUS PEIKO MPUBICKAIOT CyAcOHO-MEau-
IIUHCKYIO SKCTIEPTHU3Y, TO3TOMY UMEIOIINECS CITa00BUANMBIC 00BEKTHI, MUKPO-
YaCTHUIBl OCTAIOTCS HE3aMEUEHHBIMH U HE U3BIMAIOTCA.

5. Konuu BenecTBEHHBIX JOKA3aTENbCTB U CIEOB 3a4aCTyI0 HEPaBUILHO
YIaKOBBIBAIOTCS, YTO NPUBOJUT K UX MOBPEXKICHUIO U [TOTEPE

6. CnieoBareb IPOBOJHUT OCMOTP MECTa MPOUCIISCTBHSI 0€3 MOHSITHIX WIIH
MIPUBIICKACT B KAYECTBE TAKOBBIX POICTBCHHUKOB JHOO APYy3eil.

7. IIpoenenne OMII B oTcyTcTBHe cnenoBarens [2, c. 125].

Kaxk moxaspIBaeT mpaxkTrka, Io00HbIe HapyIICHUs COBEPIIAIOT JINOO MOJIO-
JIBIC CIIEZ0BATENN — HE YMBIIIICHHO, a B CBSI3U C TEM, YTO OHH ITPOIILIH HEIOM-
HOIICHHYIO MOATOTOBKY K IIPUHATHUIO CAMOCTOATCIIBHOTO ITPOMU3BOACTBA YTI'OJIOB-
HOTO Jiena, Tu0o0, Kak HU CTPaHHO, OTIBITHBIE CJIEIOBATENH, HE Kellas TPATUTh
CBOE BpeMs Ha MEJOYM U MPOIycKas HeoOXoIauMble Tporenypsl. Hampumep,
MOHSATHIE (PAKTHUECKH MPUCYTCTBYIOT, HO HE MPUHUMAIOT AKTUBHOTO y4YacTHSI
B CJIEJICTBEHHBIX JIEHCTBHSIX JIMOO UM HE ObUIM O3ByYeHBI OCHOBHBIC MpaBa U
00513aHHOCTH CBHUJIETEIICH, MOHITHIX U UHBIX JIMI, YYaCTBYIOLIUX B JIEIE.

B nanHoIi cuTyanuu yMeCTHO IPUBECTHU B MPUMED CITy4aid, MPOU3OLIEAIIHIA
¢ moanonkoBHUKOM B orctaBke OB/l mo PecnyOnuke Jlarecrtan r. Maxaukaina.
B nexypHoe moapaszieneHue MpUIUIo COOOMICHIE O COBEPIICHUN Tpadeka B
aBTOMaIuHe, 1o ajapecy np. Pacyna ['am3arosa, 97. [1pu ocMoTpe aBTOMOOHMIISI
ObLIH OOHAPYIKEHBI Pa30MTOE 33 JHEE JICBOE CTEKIIO M ITPOTIaKa JICHE)KHOHW CyM-
MBI B pasmepe 10 Teic. py0. CrietoBarenb 0CMOTpPEIT CaJIOH U BCE JIOCTYITHBIC Me-
CTa MallluHbI, OTHAKO JCHET U JPYTHUX IMPECAMETOB, UHTCPCCYIOIIUX CIICICTBUEC,
o0OHapyxeHOo He ObUT0. COCTaBUTH IMPOTOKON OCMOTpA CJIEAOBATENb PEIINI B
OTACJIC U MOMIPOCUJI TOTCPIEBUICTO JOCTABUTH MAllIMHY B Ha3HAYCHHBIN ITYHKT.
[To mpuesne moTepreBLINA COOOIIMII, YTO HAIIEN ACHEKHBIE CPEICTBA MO/ Ie-
PEIHUM TIACCAKUPCKUM CHUACHBEM, XOTS CIIeI0BATEIb BHUMATEILHO MIPOBEPHIT
BECh CaJIOH aBTOMAIIMHBI, HO IPU ATOM HUYETro HaiiaeHo He Obio. Hamuio Be-
POSATHOCTH CrOBOpa C MOTEPIEBIIMM. BO3MOXKHO, TOT YKPBII 00CTOSTENbCTBA
o zexy. B utore m3-3a HECBOCBPEMEHHOTO IPOTOKOJIMPOBAHUS U IpyOeiIIeit
OIIMOKH CJICAOBATEIIO MPUIILIOCH TIEPEKBATU(PUIIMPOBATH A€o0 co cT. 162 YK
PO Hact. 213 YK POD.

Takum 00pa3oM, ClIeICTBEHHBIC OMMUOKH MHOTO0Opa3Hbl. [IpUYHHBI TAKMX
OmIOOK 3aBUCST OT IICHXOJIOTHYECKON XapaKTepPUCTUKH JIMIIA, TPOM3BOISIICTO
MpeBApUTEIILHOE paccieloBaHne, ero MpohecCHOHATIBHBIX YMEHUH U HaBbI-
KOB, T. €. ONPEACSAIOTCS (HaKTOPaMH JIMYHOCTHOTO U MPO(ECCHOHATBHOTO Xa-
pakTepa, HanpuMmep:

— HEOMBITHOCTHIO MOJIOJIBIX CIIEIOBATENCH;

— 3arpy’K€HHOCTBIO PACCIIEAYEMBIX JIEJI OJJHUM CJIeJIOBaTeINeM;

— CTENEHbIO TSHKECTH U 00BEMOM YTOJIOBHOTO JIeNa;
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— TICHXOJIOTMYECKOH HErOTOBHOCTBIO CIIENOBATENs K MIPOBEACHHUIO OCMO-
Tpa MeCTa MPOUCIIECTBHS B HEOIATONPHITHBIX YCIOBUSX (OXKIb, CHET, HOUHOE
BpEMS CyTOK T. [T.).

Taknm 00pa3oM, B COBPEMECHHBIX YCIOBHSAX JJISI CHIDKCHHUS YHCNA CIEA-
CTBEHHBIX OIIMOOK M YCTPaHEHHS HMX MPUYMH HEOOXOAMM OOBEKTHUBHBIM U
MIPaBOBOIl MOAXOA K CIEACTBEHHOW AEATENBHOCTH, CBOEBPEMEHHOE IPOTHO-
3UPOBAHUE PA3BUTUS CICACTBCHHON CUTyallUU U HEHTpamu3anus HEraTHUBHBIX
(axtopos. st MUHIMH3AIMN KOJIMYECTBA CIIEJCTBEHHBIX OIIMOOK HEOOXOH-
MO YCTPaHUTh HX OCHOBHBIE IPHYHHBI.

YerpaneHne MPUYNH CIEACTBEHHBIX OMIMOOK — 3a/1a4a JIF000To IIPaBOBOTO
rocynapcTsa, B TOM unciie Poccni, rie 3aKOHHOCTb BBICTYHAeT BaXKHEHITNM
KOHCTUTYIIMOHHBIM TPHHIMIOM. VIMEHHO TO3TOMY TpezsiaraeTcs BBECTH U
pa3paboTaTh CIEKypC ¢ HOCIeNYIOMmeH cradell B 00s3aTeIbHOM MOPSIIKE KBa-
T (UKAIIMOHHOTO 3K3aMeHa.
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Ne 14 ot 15 urons 2006 r. [Ipr 3TOM HEOOXOMMO YUUTHIBATH MacIITaOHbIC W3-
MCHCHHS TAaHHOTO TIOCTaHOBJICHUs, BHeceHHBIC 30 mrons 2015 . 1 BO MHOTOM
M3MCHUBIINE TIOHHMAHHE BOIPOCOB COYYacTHs, IOPHIMYCCKOTO OKOHYAHUS
MPECTYIUICHNS, TOJIKOBAHUS OTACIBHBIX NMPHU3HAKOB cocTaBa. OHAKO HEKOTO-
psie Bonpocs! [Inenym Bepxosrnoro Cyna PO ocraBun 6e3 BHuMaHus, Gomnee
TOT0, UCKJIFOYMB MTyHKTHI MPEIBbIAYIIEH pelakiiui, He TIPeAIoKUI HOBbIE Bapu-
aHTBI KBaTU(UKaKU. B CBA3M ¢ 3TUM B IOKTPUHE U Ha MPAKTUKE CIOKHUIUCDH
MPOTUBOPEUMBBIE MO3ULUU MO PsAY BONPOCOB, OJHO3HAYHO HE PA3PELICHHBIX
Y Ha CETOJHSIIHUHN JIeHb.

Peup moiineT 0 kBadM(UKANUN ACHCTBUI JTUIA, KOTOPOE OKA3bIBAET «II0-
MOLLBY JIPYrOMY JIMLy, 3aMHTE€PECOBAaHHOMY B IOJIyY€HUM HAPKOTHUYECKUX
CPECTB IS TMIHOTO ITOTPEOICHNS, OHAKO HE OCBEIOMICHHOMY O KaHaJIaX X
TIOCTaBKH FJIH 110 KAKUM-TO IIPUIMHAM HE JKEJIAIOIIEMy MOIydaTh UX OT COBIT-
YHKa CAMOCTOSITEIIHHO.

Jlo BHeceHus m3MeHeHnit 2015 1. geficTBUS NI, CIIOCOOCTBYIONINX COBITY
WIIN TIPUOOPETCHUIO HAPKOTHYECKHUX CPEACTB, MOICKATIN KBATU(PHUKAIIIYN KaK
COYYacTHE B COOTBETCTBYIOIIEM MIPECTYIUICHUH B 3aBUCUMOCTH OT TOTO, B UbHX
uHTepecax (CObITUMKA WM IpuoOpeTarens) jaeiicTBoBan mocpenHuk (a63. 4
m. 13.1). Takas pekoMeHaaLus TOAIEPKHUBAIACH HE BCEMH HCCIE0BATEIIMHU
[2, c. 16]. Tem He MeHee, HECMOTPs Ha OT/AEJIbHbBIE 3aMeuaHusl, cyaeOHO-ClIe-
CTBEHHAsI IPAKTHKA COXpaHsiia equHooOpaszue. B penaknuum ot 30 utons 2015 1.
a03. 4 m. 13 Obu1 HckmoueH. HoBoe pas3psicHEHHE 00XOIUT CTOPOHOU BOIMPOC
MOCPETHUYIECTBA B MIPUOOPETCHNN HAPKOTHUCCKUX CPEICTB M KacaeTcs TOJb-
KO TIOCPETHUYECTBA TIpH cObITe. Ha ceromusmmHuii 1eHp JaHHass peKOMEHIAINS
BBIIVBSITUT CIICAYIOIINM 00pa3oM: B CIIydae eCIIH JIMIIO IepeaaeT mpuodperare-
10 HAPKOTHUYECKUE CPENICTBA 110 IPOChOe (MMOPYUCHHIO) IPYTOTO JIUIA, KOTOPO-
MY OHHU IPUHAJICKAT, €T0 ASHCTBHS CIICIyeT KBATH(PHUIIUPOBATH KaK COUCIION-
HHUTEJIBCTBO B HE3aKOHHOM COBITE YKa3aHHBIX CPEJICTB.

Boznep:xuBasich OT OLIEHKH AAHHOTO HOBOBBEAEHUS B 4acTH cOBITa, OT-
METHM, YTO MOAOOHOE UTHOPHUPOBAHUE BOIPOCOB COBMECTHOTrO IpuoOpere-
HUS TOPOJIUJIO HAyYHYIO JUCKYCCUIO. MOXKHO BBIACTUTH TPU CIOKUBIIMECS
MO3UIMN B OTHOLICHWU IMOCPEIHUYECTBA B NPUOOPETEHUH HAPKOTUYECKUX
CPEJICTB.

1. locpeonuuecmaso 6 npuodbpemenuy HadIeHCUM KEATUDUYUPOBAMb KAK
COUCNOTHUMETLCNBO 8 Npuobpemenul Hapkomudeckux cpeocms. [lo3unus me-
PEHNMAET JIOTHKY KBaTH(UKAIINU ITOCpenHImdecTBa B cObITe. [locKkompKy panee
MOCPETHUICCKHE ACUCTBHS MIPU MPUOOPETCHUH U COBITEC OIICHUBAIIICH OJIFHA-
KOBO, 3HAUHT, Ceiuac N3MEHEHUs MOX0/1a K COBITY CIEyeT Mo aHAJIOTHH pac-
MPOCTPAHNTh Ha MPUOOPETEHUE U MIPHU3HABATH PaHEEe CUUTABIIMECS IMOCOOHN-
YECKUMMU AeUCTBUS coucnonnuTenscrsoM. Hammpumep, A. B. Kanensix cuuraer,
YTO MOHSATHE HE3aKOHHOTO MPUOOPETEHUSI HAPKOTHUECKOTO CpesicTBa Oe3 IeH
cOBbITa HE HCKIIOUAECT COMCIOIHUTEIBCTBO JIUIA, KOTOPOE HEMOCPEICTBEHHO
MOKYIMaeT HapKOTUYECKOE CPEACTBO Ul APYIoro, U JIHILA, KOTOPOE IS 3TOro
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MIPEAOCTABHUIIO CPEACTBA U C MOMOIIBIO IPYTOTO JIMIA MPHOOPEII0 HAPKOTHIEe-
CKO€ CPE/ICTBO yisi ce0sl, MOCKOJIbKY 00a MOJIy4YatoT HAPKOTHYECKOE CPEACTBO:
OJIMH BPEMEHHO COJIEP)KUT ero npu cebe, IPYroi MojydaeT ero BO BiajCHHE.
COOTBETCTBEHHO, KaXIbIif IPUHUMACT yUacTHE B IICTIOUKE IPHOOPETECHHSI Hap-
KOTHYECKOTO CpejicTBa 0e3 1enu cObiTa 3, c. 47]. Bo3HUKaeT BONpoc: modyeMy
[TnenyM HaMEpEHHO UCKITIOUMII PEKOMEHIAIMIO O TIPUOOPETEHHH U OCTABUII O
cobITe? BO3MOXKHO, B 3TOM €CTh CMBICTIOBOE 3HAYCHUE, KOTOPOE 1 MOIBITAIUCH
HANTH CTOPOHHHUKH JAPYTUX TO3UIHH.

2. locpeonuuecmeo 6 npuobpemenuu HAOIEHCum KearuGuyuposams Kax
covim napromuueckux cpeocme. I103uIHsT 000CHOBBIBACTCS TEM, UTO JCHCTBISI
o0 Tepenade CPeicTBa KOHEYHOMY HMPHOOpETaTeNto (TOCTaBKa IOTydaTelio)
COCTABILIIOT «HE3aKOHHYIO NIESATEIBHOCTh JIMIA, HATPABICHHYIO HAa WX BO3-
ME3JIHYI0 JT100 0E3BO3ME3IHYI0 peaH3aluioy, ONMPEACISIONIyo cObIT (a03. 1
n. 13). Tak, Hanpumep, npe3uauyM OpeHOyprckoro o0IacTHOTO Cy/a B MOCTa-
HoBneHnH OT 19 aBrycta 2019 1. o meny Ne 44y-135/2019 OTKIOHWMI JOBOJBI
OCY)KJIEHHOTO O TOM, YTO €ro JACHCTBHS MOJICHKAT KBATU(PHUKAIUKA KaK M0C00-
HHYECTBO B MPHOOPETEHUN HAPKOTHUSCKUX CPEICTB Oe3 1enu cObITa, MOCKOIIb-
Ky OH «KYITHJI HAPKOTUYECKUE CPEICTBA IO MPOCHOE M HA JIEHBIH CBUICTEIS
P.», u mogmepxan kBanupUKanUoO NEPBON U aNeIUBIIUOHHON WHCTAHIUHN 110
4. 3 cr. 30, m. «6» 4. 3 ct. 228.1.

C TakuM IMOAXOIOM HEJb3sI CONIACUTHCS, MOCKOIBKY B JaHHOM Cllydae He
YUUTHIBACTCS CyOBEKTHBHAS CTOPOHA ocpennuka. [IpectyruieHus, cBs3aHnHbIe
C HE3aKOHHBIM 000pOTOM HApPKOTHYECKHX CPEACTB, MOTYT OBITH COBEPIICHEI
TOJIBKO C TIPSIMBIM YMBICTOM. [ToaTOMY, ecny yMBICeN uIia HampaBJeH Ha CIo-
COOCTBOBaHUE MPUOOPETCHUIO HAPKOTHUYSCKUX CPECTB, KBaNIU(UKAIUS Jie-
SIHUSI KaK C6BITa pyu YCTAHOBJICHUU JIUIIb O6’BeKTI/IBHBIX TIPU3HAKOB COCTaBa
HEJIOIyCTHUMA.

3. Ilocpeonuuecmeo 6 npuobpemeHuu HAOIeHCUM KeAIUGUYuposams Kax
nocoonuyecmeo @ npuodopemenuy. COrIacCHO TAaHHOMY IIOJIXOAY, HOBasl PEKO-
mennanws [Inenyma BepxoBroro cyna PO 0THOCHTCS UCKITIOUUTEIBHO K COBITY
U HE MOXET OBITh MPUMEHEHA K MPUOOPETCHUIO, MOCKOIBKY MOHATHS COBITA
U TIpUOOpEeTeHUs] caMu 1o cebe pa3nudHbl. He3akoHHBIM COBITOM, KaK paHee
YKa3bIBAIOCH, OXBATHIBACTCS JIF00Ast HE3aKOHHAS ICSTEIBHOCTD, HAIPABICHHAS
Ha peanm3anuio BemecTsa. [1o cyTh, mo0bie NefcTBUS, TPEANICCTBYIOMINE TIe-
penade BelIecTBa, Kak, HAIpUMep, 3aKIaIbIBAHAE HAPKOTHIECKOTO CPEICTBA B
TallHUK, SBISIOTCS «IEATEIHHOCTHIO, HAIIPAaBICHHON Ha COBIT», MO3TOMY IO-
CPEJIHHK TaK)Xe BBIMOIHICT 0OBEKTUBHYIO CTOpOHY cObITa. [IpnobOperenue, B
CBOIO OUepe/lb, OMPEACISIOT KaK «II0OJy4YeHHUE JIFOOBIM CII0OCOOOM, B TOM YHCIIE
HOKYIIKY, MOJIy4eHHE B Jlap, a TaKkKe B Ka4eCTBE CPEJCTBA B3aMOpacueTa 3a
HPOJICNIaHHYI0 PaboTy...» VHBIMU clloBaMH, 0OBEKTHBHASI CTOPOHA YKe MPe-
CTaBIsIeT coboil pa3oBoe aeiicTBre. KoHEUHO, MOXHO MPUHATH (POPMATTBHBIH
MOJIXONl U MOHHMATh «IIOJyYCHHE» OYyKBAJBHO, KaK (haKTUUIECKOE BIIaJCHUE
HApPKOTHYCCKIM CPEACTBOM: «JIHIIO, IPUOOPETAIOIICE HAPKOTHUCCKIE CPEACTBA
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JUIsL APYTOro, HECOMHEHHO, noiyyaeT ux» [1, c. 14]. OnHako B TakoM cilydae
U XpaHEHHE, W TMEePEeBO3Ka, WUMEIOIINE CAMOCTOATEIBHYIO NPAaBOBYIO OIICHKY
B paMKax CT. 228, TO)Ke W3HAYAIBHO SBJSIFOTCS NpUoOpeTeHrueM: 4To0bl Tiepe-
BE3TH, HEOOXOUMO CHavalsa moiay4uTh. OHAKO 3aKOHOJATENb U ITPaBOMPUME-
HUTENb JJaHHbIE JCUCTBUS PAa3TPAHUYMBAIOT M BKJIAJBIBAIOT B MpUOOpETEHUE
WHOM CMBICII.

ITono6Hoe moHMMaHKue NPUOOPETEHNU HAPKOTUYECKUX CPeNCTB 0e3 1enu
cOBITa HAIIJIO OTpaXXCHUE W B CyneOHoW mpaktuke. Tak, Kannnunckuii paii-
ounblii cyn Cankrt-IlerepOypra B npuroBope ot 31 suBaps 2017 1. mo geny
Ne 1-87/2017 He cornacuics ¢ KanuduKamueld OpraHoB CICJICTBHS W Ie-
pexBamuduipoBai nericTeust Kprokora co ct. 228.1 4. 3 . «o» YK PO Ha 4. 5
cT. 33, 4. 1 ct. 228 YK P® kak mOCOOHHYECTBO B HE3aKOHHOM MPHOOPETEHUH
HapKOTHYECKOTO CpeicTBa Oe3 1men cOpITa B 3HAYUTEIEHOM pa3Mepe. Cyx yka-
3all, 4TO JIOKA3aTeNIbCTB B IMMOITBEPKCHHUE TOTO, YTO IMOACYAMMBIN JIeHCTBOBAI
B MHTEpecax JWIa, 3aHUMAIONIETOCS HE3aKOHHBIM COBITOM HApKOTHYECKUX
CPEJICTB, HE IPEJICTABICHO U 3TO CBUJICTEIILCTBYET O COBEPIICHUH KPIOKOBBIM
JIEHCTBUI B MHTEpecax JMla Kak MpruoOpeTarens HApKOTHYECKOTO CPE/ICTBa.
JlaHHBIX, CBHIIETEIBCTBYIOIIMX O TOM, YTO YMbICE] ObUI HampaBlieH Ha pac-
MPOCTpaHEHHE HAPKOTHYECKUX CPEACTB, Cydy He mpexacraBieHo. Cankr-Ile-
TepOypPIrcKUil TOPOICKON Cy[ OCTaBMIJI CyleOHbIE aKThl HUKECTOSILIUX CYIOB
0e3 u3MeHeHHU .

[TpuobpeTeHne HapKOTUYECKUX CPEICTB C OOBEKTUBHON CTOPOHBI XapaKTe-
pU3yeTcs MOJy4eHHEM HApKOTHMYECKOI'O CPEICTBAa BO BiaJieHHUE, MOJIb30BAHUE
nnu pacnopsbkeHne. CyObeKkTUBHasi CTOPOHA XapaKTepU3yeTcsl HallpaBJICHHO-
CTbIO YMBIC/Ia Ha 3aBJaJICHUE HAPKOTUYECKUM CPEINCTBOM M, INIaBHOE, 0CO3-
HaHMEM BO3MOXKHOCTH TIOJIB30BaThCs, PACIIOPSKATHCS BEIIECTBOM KaK CBOUM.
Hcxomst u3 Takoro IOHUMAaHUs, JICHCTBUS MOCPETHUKA CIIEyeT pacCMaTPUBaTh
KaK TTOCOOHMYECTBO B IPHOOPECTECHUH.

Korna nuio neicTByeT o Nopy4eHHUIo APYTroro JHIa, ero yMbICET Halpas-
JIeH UCKJIIOYUTEIIBHO Ha «IIepeiady», T. €. Ha CIIOCOOCTBOBAHUE PHOOPETEHUIO
JIpyTUM JHUIOM. B maHHOM cilydae HE BO3HMKAeT OTHOIICHWH, aHaJOTHYHBIX
IpaBy COOCTBEHHOCTH: IMOCPEIHHMK HE jKeJaeT caM HMEeThb HapKOTHYECKOe
CPEICTBO U MPHUCIIOCOOUTH €ro JUIsl CBOMX HYXKII, a BBIIOJHSAET TEXHUYECKYIO
(YHKIMIO XpaHCHUS M TOCTaBKU. B CHITYy M3JI0KEHHOTO HEIB3sI COTACHTCS CO
CTOPOHHUKAMH TIEPBOI U BTOPOi mo3utuii. Hanbosee nmpaBuibHO KBaTHUITH-
pOBaTh JCHCTBHA MOCPEIHIKA KaK IIOCOOHNYIECTBO B IPHOOPETEHUN HAPKOTH-
YECKUX CPEICTB.

B memsix npaBuiibHON KBaNM(UKAIUK MOMOOHBIX MPECTYMHBIX IMOCSTa-
TEJIBCTB U BO M30€kKAHUE MPOTHBOPECUMBON CyJIeOHOM MPAKTHKH MPEICTaBIIS-
eTCsl HeOOXOAUMBIM JIOMOMHUTH M. 15.1 moctanosnenus [lnenyma BepxoBHo-
ro Cyna PO «O cyneOHO# mpakTHKe TO JAejaM O MPeCTYIMJICHUAX, CBA3aHHBIX
C HApKOTUYECKHMH CPEJCTBAMHU, TICHXOTPOIHBIMH, CHIIBHOJEHCTBYIOIIUMHI
U SIZIOBUTBIMH BELLIECTBAMUY» COOTBETCTBYIOIIUM Pa3bsCHEHUEM.
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OO0bICK B OTHOIIIEHUM AIBOKATA:
aKTyaJbHbIE MPO0GJIeMBbI

MOXHO JTH JTIOBEPATH aJIBOKATy BCE CBOM JOKYMEHTBI, €CJIA B JIFOOOH MO-
MEHT CTOpPOHA OOBUHEHHUS M OPraHbl CICJCTBHSI MOTYT MOCSTHYTh Ha 3Ty C00-
CTBEHHOCTh M HCIIOJB30BaTh HEOOXOAMMBIC UM MaTepHalbl Jelia B CBOUX Ile-
nsix? JlaHHas TeMa SIBISIeTCS OHOM M3 CaMBIX aKTyaJlbHbIX Ha CETOAHSIIHUN
JeHb. OHa UMeeT JIaBHIOK MCTOPHIO, HO JIO CHX ITOP BOIPOC OCTAETCS OCTPHIM
1 OOJIC3HEHHBIM, MTOCKOJIbKY HaXOKJECHHE COTPYIHUKOB MTPABOOXPAHUTEIBHBIX
OpPraHoB B IOMEIIEHUH HE TOJBKO MOCATAeT Ha YaCTHYIO KU3HB U TIPOQeccHo-
HaJbHYIO HE3aBUCHUMOCTH aJ[BOKaTa, HO M CO3/1ae€T PUCK HAPYLICHHUS aJlBOKAT-
CKOU TaiHEI.

CormnacHo ganHbIM 32 2018 1., Bcero opraisl pacciieZIoBaHHs 00paTUINCh ¢
388 xomaraiicTBaMHu O TIPOBEJCHUH CIIEJICTBEHHBIX JEHCTBUH, U3 KOTOPBIX 358
(92%) cymsr ynosmerBopmin. Tonbko B 17 xomaraiicTBax OBUTO OTKa3aHo U 13
oTo3Bajo cieactaue [1].

C yuerom Bcex mpaBoBbix nmozunuid B 2017 1. B YIIK BBenena ct. 450.1.
«OcobeHHOCTH TPOU3BOICTBA O0OBICKA, OCMOTPA U BHIEMKH B OTHOIICHUH a]l-
BOKaTay, Ha YTO TIOBJIMSIIN pelieHus: EBporieiickoro cyia o mpaBam 4enoBeKa.

© KOcymnoga /1. A., 2020.
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J1o Toro KaK 3aKOHOAATEIHCTBO PAa3pabOTaI0 COOTBETCTBYIOMINE ITPABOBEIC
Mexanu3mbl, Koncrurynmonnsnii Cyn PO chopmynupoBan TpexaneMeHTHYO
IIPABOBYIO MTO3UILIMIO, OTPAXKAIOLIYIO FapaHTHH, YXKE CYLIECTBYIOLINE B 3aKOHO-
JIATCIIbCTBE M MEXIyHAPOJHOM IIpaBe: MPaBUIIO 00S3aTEIBFHOTO JOCYIECOHOTO
KOHTPOJISI, TPaBUJIO pa3TpaHUueHUs HH()OPMALIUH IO COACP KAHUIO U ITPUBUIIE-
TUsM, TIPaBUJIO O 3alpeTe Ha (puKcanuio HHPOPMALUU, COCTABISIONIEH 3aKOH-
HYI0 Ipo(heCcCHOHATBHYI0 IPUBUICTHIO.

Koncrurynuonnsiit Cyn P® crpaBeinBo ykas3al Ha BO3MOXHOCTb MPHU-
HATHS TOMOJIHUTEIEHOTO O3UTUBHOIO 3aKOHO/IATEIbCTBA B 3ALIUTY 3aKOHHBIX
MPUBMJIETUHN aJBOKaTa M KJIMEHTA, OCKOJIbKY OpraHU3allMOHHbIE U TaKTHYe-
CKHE OCOOCHHOCTH PO3BICKAa M JIPYTUX CJICACTBEHHBIX NEHCTBHH NPOTHB al-
BOKaTa HE HCKJIIOYAlOT IOJIYy4EHHUS CIIeJoBaTeleM, J103HaBaTeIeM WM y4acT-
HHUKOM CJICICTBCHHOTO JICHCTBUS MH(POPMAINH, KOTOPAst MOJICKUT 3aIIHUTE B
COOTBETCTBUH C IOPUANIECKON MPO(ECCHOHATHHON MPUBHIIICTHEH.

BepxoBeHCTBO mpaBa TOKHO cOalaHCHPOBATH PABHBIC OOIICCTBECHHBIC
HWHTEPECHI: BO-TIEPBBIX, HEOOXOMUMOCTh PPEKTUBHOTO paccieOBaHus Tpe-
CTYIUICHUH, CBSI3aHHBIX CO 3JI0yNOTPEOICHUEM NIPABOM, B KOTOPBIX MOTYT yda-
CTBOBATh IOPHUCTHI; BO-BTOPBIX, HEOOXOAUMOCTD IPEIOCTABIEHHS aIBOKATY UH-
dopmaruu 6e3 cTpaxa, 4To WIeHbl IPOKYpaTyphl MOTYT CIIy4aiiHO ee 3a0parh.
JUist JOCTHKEHUS. 3TOr0 HE0OXOAUMO MO3UTUBHOE PETyIHPOBaHUE ABYX MpPEa-
CTaBJIAIOLIUX UHTEPEC 00IACTe! IIyTeM YCTaHOBIIECHHS CIeLIMaIbHbBIX TapaHTHIl
¥ MeXaHu3MoB [2, c. 93].

OaHMM U3 OCHOBHBIX HOBOBBEICHUH B YTOJIIOBHO-TIPOIIECCYaTTbHBINA KOJIEKC
PO (YIIK PD) B kauecTBe HEKOM rapaHTHH ObIJIO UMEHHO TIPUCYTCTBHE MPEJICTa-
BUTEJIS aJIBOKATCKOM IMajaTkl, 9TO CBA3aHO C MPAaKTUKOW EBpomerickoro cyna, Ko-
TOPBIN YKa3bIBACT, YTO BO BPEMsI OOBICKA B TOMEIIEHHIHN JOIKEH OBITh 00ecreueH
KOMILIEKC T'apaHTU B LEIIAX IPEeLyNpexIeHHs HapyILIEeHHs alBOKATCKOM TaliHBI.

Konctutymmonssiit Cyn PO Taxxe TOBOPHUT, UTO MPU MPOBEICHUHN 0ObICKa
U3YYEHUIO U U3BSATHUIO HE TOAJIEKAT JAaHHbIE aJBOKATCKON JEATEIbHOCTHU, CO-
JiepKallye CBEICHUS, KOTOPbIE HE BBIXOAST 32 ONpPEAETICHHBIC IPAHUIIBI MIpe-
JIOCTaBIICHUS BBICOKOKBATH(DUIIPOBAHHOH TPaBOBOI OMOIIH, T. €. CBEJICHHUS,
KOTOpBIE HE MIMEIOT CBSI3HM C HECOOITIOZIEHHEM yCTaHOBIEHHOTO MOPS/IKA CO CTO-
POHBI KaK aJJBOKaTa, TaK U ero KIMeHTa.

OpHako HaONIOMAETCsl COBCEM MHas TEHACHLUSA: COTPYIHUKHU CIEICTBEH-
HBIX OPraHOB HApPYMIAIOT MOPSIOK OOBICKA B OTHOIICHHWH TOCYIapCTBEHHOTO
3aIWTHHUKA, Ha0oJee YacTo 3TO OOBICK HE IT0 OTHOIICHHIO K CAMOMY Tocyaap-
CTBEHHOMY 3aIUTHHUKY. Cyabl TaKKe ITOITyCKAIOT OOBICKH, CAaHKIIMOHUPOBAH-
HBIC TI0 OTHOIICHMIO K JIMIAM, a0COJIOTHO HE MMEIOIINM OTHONICHHMS K JaH-
HOMY ajBokary. Ho ecTh n apyrue pemeHus cynoB, KOTOPbIE MOTYT IPH3HATH
JTaHHBIC OOBICKHBIC ACHCTBUS HE3aKOHHBIMHU U OTMEHUTH HX.

Crnenyer oOpaTuTh BHUMaHHE Ha (DaKTbl, UMCIONIHEC MECTO Ha NMPAKTHUKE,
KOIJIa B XOJi¢ 0OBICKA JKMJIOT0 MOMEIIEHUS TOCYIapCTBEHHOIO 3aIlIUTHUKA U3bl-
MAaroTCsl JOKYMEHTBI, HE CBA3aHHBIC C PACCIIEIYyEMbIM YTONOBHBIM AEIOM. A B
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cllyyae €CM JaHHBIE JIOKYMEHTBI NPEJaBaIiCh OIVIACKE, PACHPOCTPAHEHHIO
yepe3 MPOTOKOJI COTPYIHUKA CJIEICTBEHHBIX OPraHOB, PELICHHUE Cylda MOXKHO
CUHUTaTh HE3aKOHHBIM.

Cremyromee NOMyNIIpHOE HAPYILICHHUE: TPOBEICHNE 00BICKA MOCTIE 0OBICKA.
Kak n3BecTHO, yroJoBHO-TIPOLECCyaIbHOE 3aKOHOAATeNbCTBO (4. 1 cT. 450.1
VIIK P®) roBopUT 0 MPOU3BOJCTBE OOBICKA y TOCYAAPCTBEHHOTO 3al[UTHUKA
TOJBKO HAa OCHOBAHUM pelleHus cyna. Ho, kak u BO Bcex OOLIMX NpaBHUiaXx,
3[1€Ch IPELyCMOTPEHO UCKIIIOUCHHUE: B CIIyUasiX, HE TEPISIUX OTIaraTe/bCTBa,
paspelieHye cyaa Ha 0ObICK He TpeOyeTcs, H00 BIIOCIEICTBUU Bce OyJeT Mof
CyAeOHBIM KOHTPOJIEM.

MHorum cyzpsiM 3TOT MOMEHT HpeACTaBisieTcs: ciopHbIM. OJJHU TOBOPSIT,
9TO, HECMOTPS HAa HE TEPIIAIINE OTIaraTelIbCcTBa 0OCTOATEIbCTBA, CIEICTBEH-
HBIIT Opras 00s3aH NOMYYIHTh pa3pelenne. Jpyrue npeanonararot, 4To MOKHO
MIPOBECTH JTAHHBIN BT 00BICKA O€3 pelIeHus cyaa, MO0 B JalbHeHIeM Bce Oy-
JET II0J] €T0 KOHTPOJIEM.

Ha npakTuke gare npuUMEHSIOTCSI OOBICKH, HE TEPIISIIIE OTIaraTeabCcTBa,
a CJIeI0BATEIbHO, Yalle BBIHOCSATCS «IOCTOOBICKOBBIE TTOCTAHOBICHUSY, KOTO-
pble IPU3HAIOT JAHHBIC JEHCTBHSI BIIOJIHE 3aKOHHBIMU.

[Mo3unuto cynoB, AOMYCKAOUIMX BO3MOXKHOCTh IPOBEACHUsI Oe3oTiara-
TEJILHOTO OObICKA, HEIb3sl MPU3HATh 3aKOHHOH. OOBICK BO3MOXEH TOJIBKO Ha
OCHOBaHUH CYJI€OHOTO pEIIeHNs], B KOTOPOM JIOJDKHBI OBITh II€PeUrCIeHbI 00b-
€KTbI, Pa3pELICHHBIE K U3bATUIO, U CBEICHHS, CIY>KaIllUe 3aKOHHBIM OCHOBAHU-
€M IS OCYIIECTBIICHHsI OOBICKA.

Eme onHOM pa3HOBUAHOCTBIO HAPYIIEHUH SIBIIAECTCS MAHUITYJIALMS C agpe-
coM. COTpYITHHK CJIEIICTBEHHOTO OpraHa MOXKET IIPOM3BECTH OOBICKHBIE JeH-
CTBUs B IIOMEIICHNUH, KOTOPOE, 110 €0 MHEHHNIO, HE ABJIACTCSA MECTOM, I'I€ aJIBO-
KaT OCYIIECTBISICT CBOIO MPO(ECCHOHATBHYIO ACATSILHOCTD, TOATBEPKAAS ATO
CBEJICHUSIMH O MHOU Te0JIOKAINY eTo padodero Mecra. J[aHHOE OCHOBAaHHUE €/1Ba
JI1 MOXHO Ha3BaTb KOPPCKTHLIM, 100 BO MHOTHX JOKYMCHTAX MpOIMUCaHO, YTO
TOCYJJapCTBEHHBII 3allUTHUK BIIPAaBE OCYLIECTBISATH CBOIO MPOQECCHOHANb-
HYIO JEATEIBbHOCTD B JIIOOOM MECTe.

Hexkotopsle COTPYIHHMKM CIIEICTBEHHBIX OPIaHOB 3asIBIISIOT, YTO OHMU HE
06T MHYOPMHUPOBAHBI O TOM, YTO IAHHOE JIMIIO 3aHUMaeTCs MPodeCCHOHATb-
HOU aJIBOKAaTCKON AesATeNbHOCThI0. HO B Takoil cuTyalun MOXKHO FOBOPUTH O
HeTIpo(eCcCHOHANN3ME COTPYAHUKOB, OCYIIECTBIISIOIINX CIEACTBEHHBIE -
cTBus, MocKkonbKy B 4. 11 ct. 182 YIIK P® mpsiMo ykaszano, 4To cieqoBareih
JOJDKEH 00eCIIeunTh yJacTHe B CIECTBEHHOM JSHCTBHU JINIA, B OTHOIICHUU
KOTOPOTO OCYIIECTBIIIOTCS] YKa3aHHBIE AeicTBHA. TakuMm 00pa3oM, W rocy-
JApCTBEHHBIH 3aIUTHUK MOKET YIaCTBOBAaTh B OOBICKE, TTOKa3aB OpJep Hepes
ero HayasoM. [lo obuieMy mpaBuily HaJIH4YUE CTaTyca CHENUAIBHOTO CyObeKTa
HpPOBEPSIETCS. B CAaMOM Hadase, MO0 MpU OTKa3e MOTy4YeHHBIE JOKa3aTeIbCTBA
HEMpaBOMEPHBI. AJTBOKAT MOJKET CAMOCTOSTEIbHO BHECTH B MPOTOKOJ 3aIUCh
0 TOM, YTO OH SIBJISICTCSI TOCYAAPCTBEHHBIM 3aIIUTHUKOM.
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3aKoH HE OIpeeNsieT KPYT MOJTHOMOYHI MPEICTABUTENS aJBOKATCKOH Ma-
JaThl, KOTOPBIH YITOTHOMOYEH MIPUCYTCTBOBATH MPH 00bIcKe. CyIecTByeT pas-
Hasi TPAKTOBKA TaKUX MOHATHH, KaK «IPUCYTCTBHE» U «y4acTHe». B ocHOBHOM
oTa HpOGHeMa BBIABJIACTCA TOrJda, KOrga nNpe€AaCTaBUTCIIb MaJIaThl 3asBIIACT XO-
JIaTaliCTBO O MPHU3HAHWU OOBICKA HE3aKOHHBIM, HO €My OTKa3bIBalOT B OOXa-
JIOBaHWU CIICCTBEHHBIX JCHUCTBHUH, CChUIAsICh Ha OTCYTCTBHE Y HEro craryca
Y4aCTHHUKA YTOJIOBHOTO CYIONPOU3BOACTBA TI0 AETY.

Taxum 00pa3oM, MOPAJOK MPOBEACHUS CIICACTBEHHBIX JeHCTBUI 3a4acTyto
HapyIAEeTCsl, YTO HE TOJIBKO MOCATAET Ha YaCTHYIO JKU3HB a/IBOKaTa U ero mpo-
(beccroHaNbHYTO HE3aBIHCUMOCTD, HO M CO3IACT PHCK HAPYIICHHS aIBOKATCKOM
TaitHbl. [I03TOMY Ha CErONHSIIHUI I€Hb 3TOT BOIPOC OCTAETCS AKTyaJbHBIM,
OCTPBIM U OOJIC3HEHHBIM.

Cnucok JuTeparypsbl

1. ManHbie cyneOHO# ctatucTUKU. CBOAHBIC CTAaTUCTUYECKHUE CBEICHUS O
JIeSITeNFHOCTHU (heiepalibHBIX CYJI0B OOIIEH IOPUCAUKIIMA U MUPOBBIX CyleH 3a
2018 ron // Cynebuslii nenaprameHt npu BepxoBaoMm Cyne Poccuiickoit dene-
parmuu: cat. — URL: http://www.cdep.ru/index.php?id=79&item=4891 (nara
obpamenust: 15.03.2020).

2. Xawumos P. A. TapaHTun COXpaHEHUS aJBOKATCKON TalHBI TIPH TIPOBE-
JICHUU 00BICKA B OTHOIICHHUH aJBOKATa: CyACOHBIC TIPAaBOBBIC IIO3UIINU. — YTO-
noBHas tocturms. — 2016. — Ne 1 (7). — C. 92-98.

VK 343.352.4
Yemunosa Cogpua Anopeegna,
cmyoenm Canxkm-Ilemepoypeckozo uncmumyma (Qunuana)
DI'BbOY BO «BcepoccuiicKuil 20cy0apcmeeHHblIl YHUGEPCUNIEH I0CHUYUL
(PIIA Muniocma Poccuu)y,
Poccusn, Canxkm-Ilemepoype,
Ust.sofia@mail.ru

Hexotopsblie npodaeMsbl onpeaeaeHust
o0beKTa U npeaMeTa NMoJTy4eHHs B3ATKHU

CormacHO CTaTHCTHKE, YMCIO PACKPHITHIX (PAKTOB B3sITOUHMYECTBA B Poc-
cuu B 2019 r. BeIpocio Ha 10,7%. 1o nanueiM ['eHepanbHO mpokyparypst PO,

© VYerunona C. A., 2020.
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KoIM4uecTBO npectyruieHui mo ct. 290 VK P® («[lonydeHue B3ITKH») BO3pOC-
1o Ha 14% (c 3,4 no 3,9 Teic.). [Ipu 3TOM Takoil pocT HanboJee BEJIMK B Ope-
JICJICHHBIX CyOBEKTax, B YaCTHOCTH B AJipiree, benropojckoit oomactu, Kammbi-
KHUW. 3aMETHOE CHUKCHHUE TI0I00HBIX MPeCTYIUIeHnI HaOmonaeTcst B XaKkacuu,
Henenkxom aBroHOMHOM OKpyre, KemepoBckoii n Kypckoii obnactsx, a Takxke B
Kabapnuno-bankapuu.

HecMmotps Ha TO, UTO «B34TKa» Kak NpecTyIJIeHue cyliecTByeT B Poccun
CO BPEMEH CpEJHEBEKOBbS, NPOOIEeMbl IPU KBAIM(UKAUHN JAHHOTO NMPECTYI-
HOTO JE€AHUS UMEIOT MECTO JIO0 CHX I10p, B TOM YHCIIE B CBS3HM C KaTeropusiMu
«OOBEKT B3SATKI» U KIIPESAMET B3SITKID).

A. W. Papor KpUTHKYET OIpeJesieHUue «IPEAMET B3ATKU», CUMTasA, YTO OHO
TaBTOJIOTUYHO: «B3sTKa caMa sBigeTCs NpeAMETOM €€ JayM, MOJYy4YeHHUs, I0-
CPEIHMYECTBA BO B3SITOUHMUYECTBE, I0ATOMY CBOETO IPEAMETa UMETh HE MO-
JKET ... OTMEUCHHOE HEYJIa4HOE CJIOBOCOYETAHUE CIENyeT 3aMEHHTh TaKUM
CJIOBOCOYCTAHMSIMH, KaK «repenada (MOJy4YeHHE) B3SITKM U IIpeaMeTa KOM-
MEPYECKOTO MOJKYTIa»; «B3ATKA WIH MPEeIMET KOMMEPUYECKOTO MOIKYIa MOTYT
uMeTh (OpMY JIEHET, IIEHHbBIX OyMary; «IOMbITKa MepeaaTh UiIH MOTYYHUTh B3ST-
Ky 1100 IpeMeT KOMMEPUYECKOTo MOoAKyma» u T. 1.» [3, c. 100].

[IpuHrMas BO BHUMaHUE JOCTIKEHHS IOPUANYECKON HAyKU U MPaBOIPH-
MEHUTENbHYI0 TpakTuKy, BepxoBusiii Cyn PO B nocranosnenuu [lnenyma ot
9 uronsg 2013 . Ne 24 (B pen. ot 24.12.2019) «O cyneOHO# npakTHKe 110 Jie-
JaM O B3ATOYHMYECTBE U 00 MHBIX KOPPYNIMOHHBIX MPECTYIUICHUAX» (Hanee
o tekcty — llocranosnenue [Inenyma Bepxosnoro Cyna P® ot 09.07.2013
Ne 24) npu 0003HAYCHUN TEPMUHOB IPEAMET B3STOUHUYCCTBA» M «B3SITKA»
NIPUMEHS TEPMUHOJIOTHIO, UMEIOLYIO JBOSKUI Xapakrep. B pesynsrare cranu
BO3HHUKATh MPOOJIEMBI ¢ OTPEICICHUEM COIepKaHusl 00bEKTa TPECTYIUICHUH,
OTHOCSIIIIUXCS K B3ATOYHHYECTRY.

H. XnyctukoB u A. JlazapeB yka3bpIBalOT Ha TO, YTO B HACTOSILIUHN HEpH-
0]l OIICHWBaHWE MPUBUJIETUH, WM TaK Ha3bIBAEMBIX OJiar, HE BXOAUT B COCTaB
npectrymieHus. OHako Kak TaKOBOM MMYIIECTBEHHBIM XapakTep HMMEeTCs B
(hopMynUpOBKe COCTaBa MPECTYIUICHUS U UCXOAMUT U3 CAMOTO OIMCAHUs Tepe-
YUCIIEHHBIX PEAMETOB: JCHbIH, YCIYT'H UMYLIECTBEHHOIO XapaKkTepa, UMyILle-
CTBEHHbIe Ipasa U mp. [Ipu Tom, uTo AeiicTBUE 3aKOHOAATENIb HE UMEHYET B Ka-
YEeCTBE B3SATKH, TAK KaK JACHCTBHE MPEICTABICHO B 3aKOHOIATEIBHON (opmyIie
COCTaBa CIOBAMH «IIOMYUICHHUEY, «Iauay, «Ieperaday, «Croco0CTBOBaHUEY [4,
c. 28].

Poccuiickoe yronosHoe npaBo MOHUMAET PEAMET B3SITOUHUYECTBA TOJIbKO
KaK MPEeUMyIIecTBa MaTepHAILHOTO XapaKkTepa, TO eCTh MPeACTaBlIeHHOe Oa-
r0, KOTOPOE BO3MOXHO OLIEHUT.

«IIpenmetom B3sTounnyecTBa (ctarbu 290, 291, 291.1, 291.2 YK P®D) u
KoMMepueckoro noakymna (crateu 204, 204.1, 204.2 YK P®) Hapsiny ¢ nenbra-
MH, [ICHHBIMH OyMaramu, HHbIM UMYIIIECTBOM MOTYT ObITh HE3aKOHHbIE OKa3a-
HHUE YCIYT MMYILECTBEHHOTO XapaKTepa U MPeJoCTaBICHUE UMYIIECTBEHHBIX
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npaB /a63.1 1. 9 [Tocranosnenue [Inenyma Bepxosroro Cyna P® ot 09.07.2013
Ne 24/.

CymiecTByIOT emé YCIyrH HeMaTepHaIbHOTO OO HEMMYIIECTBEHHOTO
XapakTepa, KOTOpbIe HEBO3MOXKHO OIICHUTH ITyTEM IPOBEACHHS AKCICPTH3HI.
B xadecTBe mpuMepa MOJOOHBIX YCIYr MOXKHO yKa3aTh yCIYT'H CEKCyaJlbHO-
r0 XapakTepa, YCIyTd 10 HalMCaHWIO TUCCepTallMi WM MHBIX HAay4YHBIX pa-
60T. BmecTe ¢ TeM, momoOHBII MOAXO HE COBCEM COBIAAACT C MOAXOAOM K
OLIEHKE MPEeJMEeTa B3STKH B MeXAyHapoaHbIX akrax. Tak, B Hexnapauun OOH
0 Ooprbe ¢ KOppYIIHEH U B3ITOYHHYCCTBOM B MEKIYHAPOIHBIX KOMMeEpUe-
CKUX omepanusix oT 1996 r. mpeaMeT B3ATOYHHYECTBA pPacCMATPHBAJICS depes3
«T00bIe TeHEKHBIE CyMMBI, TIOJapKU WM APYTHE BBHITOIBI IOOOMY rocymap-
CTBCHHOMY MOJDKHOCTHOMY JIMIly WJIM W30paHHOMY IPEICTABUTENIO IPYTOi
CTpaHbl B KaueCTBE HETpPaBOMEpHOTo BozHarpaxacHus». B Konsenmuu OOH
IIPOTUB TPaHCHALMOHAJIBHON OopraHu3oBaHHON mpectynHocty oT 2000 r. mox
IIPEMETOM IOAKYIa» IMOHUMAETCS JII000€e MPEUMYIIECTBO HEIIPABOMEPHOTO
CBOMCTBA, B TOM YHCJIC U HEUMYIIICCTBEHHOTO XapaKTepa.

B Teopuu yronoBHOro mpaBa HMEIOTCS 000CHOBAHHBIC MHEHHS O TOM, MO-
TYT JI1 YCIIYTH HEMATEpUaIbHOTO XapaKTepa sBIATHCS MPEIMETOM B3STKH.

Hanpuwmep, no maenuto Anu I1. C., npeameT B3ATKU MO TAKOTO pojia Jeiam
CIIeyeT ONpPENEsATh He KaKk COOCTBEHHO CEKCYalbHYIO U T. I. YCIYyTY, Peo-
CTaBJICHHYIO YHHOBHHKY, a KaK JICHEIKHBIC CPENCTBA, NICPEIAHHBIC B3SITKO/A-
TEJIEM B OIUIATy IMOJOOHOH ycimyrH. Ecim xe 3Ty yCIyTy HUKTO HE OIIavnBall,
TO ee OKa3aHHe Hellb3sl OyleT pacleHUTh KakK MOJTy4eHHe WIN Iaqy B3STKH. [5,
c. 20]

[Ipenmer B3sTKHU, BBIPAKSHHBIN U B ClTydae HEOOXOTUMOCTH OIICHEHHBIN B
CYyMMY, HE TIPEBBIIIAIONTYIO ACCATH THICSY pyOIIeil, T03BOISIET HE TONBKO OTTpa-
HUYUBATH, HAIIPUMEp, MOITYUYCHHUE B3STKH OT MEJIKOTO B3ITOYHHYECTBA, a CIIé
paccMaTpuBaTh AaHHBIC COCTABBI MPECTYIUICHUH, COOTBETCTBEHHO, KaK OOIINI
U CIICI[UAJILHBIN.

B cBsI3u ¢ U3NOKEHHBIM B paMKaX JAHHON CTAaTbU CJETIaeM UCTOPHUECCKUIM
9KCKYPC B UCTOPHUIO KPUMUHAIN3ALUU MEJIKOTO B3ITOYHHYECTBO /cT. 291.2. YK
P®/ n menkoro koMmmepueckoro moakyma /ct. 204.2. YK P®/.

B cBoii mepron BpeMEHH 0[] BOIIPOCOM CTOsIa BO3MOKHOCTh KBaJIH(pHKa-
IIUH B3ITOYHIYCCTBA B pa3Mepe, He npeBbimatomieM 10 Teic. py0. [cM. 00 sToM:
1,c.47;4,c.29].

MmHorue HaydHBIE pa0OOTHUKHU TABHO MPEIJIaraid MPHHATH TAKyI0 HOBEILTY.
OnauM w3 HUX ObuT B. M. MuxaiinoB, npeayiaraBiivii JONOJHUTE YTOJOBHBII
3aKOH HOBEJUIOH JUISI BBICIEHHS HEOOMBIINX KOMMEPUSCKUX MOAKYTIOB U B3S-
TOK KaK OTAEJIbHBIX COCTAaBOB NpecTyIuieHus. B. M. Muxaiinos cuurai, 4ro 310
OyzneT crmocoOCTBOBATh COCPEIOTOUCHUIO PAOOTHI MPABOOXPAHUTEIBHBIX OpTra-
HOB Ha pPacClIeAOBAHUU U PACKPBITUU MPECTYIUICHUN, KOTOPBIE MPEACTABISIOT
ee OOJBIIYI0 OMACHOCTB: B3SITOK B KPYIMHOM U 0CO00 KpYIHOM pasMepe [2,
c. 48].
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C nooOGHBIMH NPEATIOKEHUSIMU HENb3s OBIIO HE COITIACHTHCA, TIOCKOIBKY
10 CBOCH CYTH OHH CIIOCOOCTBYIOT OoJiee TIyOOKO# M MOTHOH KOPPEKTHPOBKE
MO/IX0/1a MIPABOTIPUMCHEHHUSL.

CornacuBIINCh C TAKUM MOAXO/IOM, 3aKOHO/IAaTEIbHBIC OPTaHbl BOIUIOTHIN
JIaHHBIE MJIeW B TONpaBKax, BHeceHHbIX B YK PD B 2016 1. B HacTosmumii mo-
MEHT YrosloBHbII Koziekc P® paccmarpuBaeT MeIKuii KOMMEPUECKUN TOAKYI
U MEJIKOE B3SITOYHUYECTBO KaK OTAENIbHBIC COCTABBI IPECTYILICHUS. 3 UEThIpe
rojia, IpoILIEIIINEe C MOMEHTA BHECEHUS IaHHBIX MONPABOK, HAKOMUIIACH BECh-
Ma Gorarasl IpakTHKa 10 yKa3aHHBIM COCTaBaM, HA OCHOBE KOTOPOH CTOUT cAe-
JaTh BBIBOJ, uTo ujaes B. 1. Muxaiinosa o BbIIENIEHUU MEIKOTO KOMMEPYECKO-
r0o MOAKYNA U MEJKOrO B3SITOYHUYECTBA B OTAEIbHbIE COCTABbI PECTYIICHUS
MMEeT IOJOKHUTEIbHBIE PEe3YIbTATHI, MOCKOIBKY CIYKUT HPOQIIaKTHIECKIM
PBIYAroM MPOTHUBOACHCTBUS B3STOYHHUECTBY B TOpa3no Oonee KPYMHBIX pas-
mepax. [Ipu 3TOM, cormacHo MPUMEUaHHIO K CTAaThsIM, HCXOAS U3 HEOOIBIIOTO
pa3mepa Omara, M0, KOTOPOE 1aeT IMPEeIMET B3SITKH, MOXKET OBITh OCBOOOXKIE-
HO OT yTOJIOBHOM OTBETCTBEHHOCTHU. J[aHHOE NMpHMEUaHHE TAKXKE B PAAC yKa-
3aHHBIX CTaTeH CMOCOOCTBYET MpOo(UIAKTUKE Oosee KPYMHBIX NPECTYIICHUI
B chepe B3SITOUHUIECTBA.

HecmoTpst Ha yka3aHHBIE IUTIOCHI, JaHHbIC IPUMEUAHUS UMEIOT U CBOEO-
Opa3Hblil MUHYC: IPU YCIOBUM, YKa3aHHOM B IPUMEUYAHUH K CTaTbsM 00 OCBO-
0O0KIEHUH OT YTOJIOBHON OTBETCTBEHHOCTH B3SITKOAATENS, BO3PACTAET BO3MOXK-
HOCTb COBEPILEHHS HHOTO NPECTYMIEHUS, TAKOTO KaK BHIMOIaTEIbCTBO.

B niesiom ke BeimeynoMsiHyTeie HoBoBBeneHus B YK P® B 2016 1., Boigens-
IOIINE OTIPEAENICHHBIN pa3Mep B3STKH, aKTHBHO CIIOCOOCTBOBANIN IIPOTUBOMEH-
CTBUIO JalbHEHIIEMy COBEPIICHHUIO IIOJOOHBIX MPECTYIIICHHH, a TAKIKE TOMOT-
J¥ TIpY KBAJTM(HUKAIIUH OTIPECIICHHBIX CTyJaeB, BEI3BIBAIONINX 3aTPYAHEHHS Y
IIPaBOIIPUMEHUTENEH.
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Bo3MoKkHOCTH IMOJMKOAOBBIX CPEACTB M TEXHOJIOTHIl B CONMATbHOM
" 00pa30BaTeIbHOH KOMMYHHKAIIHH

B ropumuueckom 00pa3oBaHWM B YCIOBUSX OKa3aHUS 0Opa30BaTEIbHBIX
YCIYT 0COOBIE CIO)KHOCTH HCIIBITHIBAIOT IMPEIIOAAaBATEIN-TyMAaHUTAPUHU, HOO
MMEHHO OHH MOCTOSHHO aKTYyaJU3UPYIOT SMOIMOHAIHHO-IYBCTBEHHYIO c(e-
Py — Kak CBOM, Tak U oOydaromuxcsa. Ho B mpodeccnoHanbHOH Ieparoru-
YeCKOW CHTyallMd YYUTEIh BCEIZA CYNIECTBYET B COCTOSIHHU ITOCTOSHHOTO
BHYTPEHHETO KOHTPOJS. DTO TpedyeT 0co00ro ICHXO-3MOIMOHAIBHOTO CO-
cTostHUS. sl CHATHSA HaNpsOHKCHUS U HEOOXOIUMOCTH HOCTOSHHOW MOTHBa-
UM CTYJCHTOB MOXKHO HCIIOJIB30BaTh TEXHOJOTHIO MEPEBEPHYTOr0 OOYUICHUS
(flipped learning), mpeATOXKECHHYIO aMEPUKAHCKUMHU YUUTEIIMU XUMHUH Aapo-
HoM Camcom 1 [Ixonaranom beprmannom n3 Woodland Park High School [6].

Bnaronaps 6ypHoMy pa3BUTHIO CpeACTB MaccoBOil kommyHukauuu (TB,
00anbHbIE CETH U T. [.) U MPeoOpPa30BaHUSAM B KyJIbTYPHOM MPOCTPAHCTBE
COBPEMEHHOTO OOIISCTBAa Ha MEPBBIA IUIAH BBIXOAUT HE TOJBKO COLHAIBHO
OpUCHTHPOBAHHAS NEATCIFHOCTh UCIIOBEKA, HO W JICATCIFHOCTh, CBS3aHHAS
C MPOU3BOJCTBOM, OCMBICIICHHEM, TPAHCIALINECH U XpaHeHHEM HH(OpPMALIUH.
Jis COBPEMEHHOTO CIIOKHO OPTaHMW30BAHHOTO IEAaTrOTHYECKOTO IIpoliecca
XapakTepeH MPUHINI MOTMKOJOBOCTH (IleNenojaranue, Coaepkanue, MeTo-
I61, (DOPMBI, CPEICTBA M PE3YIBTAThI MEJarorniecKoro B3auMOACHCTBHS YIH-
TeNNb — YYCHHK), B TOM YHUCIIC MOJIMKOJOBOCTh IKCIUTMIHUPOBAHHON HH)OP-
Malluyd — YCIOBHE 0TOOpPA M CTPYKTYPHUPOBAHMS COACP)KaHUS 0O0pa3oBaHus,
y4eOHOIl MH(pOpMAIMK; MOTUKOIOBOCTh CPEACTB M TEXHOJOTHH — peanb-
HOCTb COBPEMEHHOI'0 Y4eOHOT0 B3aMMO/ICHCTBHUS; TOIUKOAOBOCTh IPOTYKTOB

© Usanosa I. A., Mepenkosa T. 1O., 2020.
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JEeSITETPHOCTH O0YYAIOIINXCSI — COLUOKYJIBTYPHBIC KOMMYHHKAIIUH U TIPaK-
tuku [1, c. 251].

OTOT NPHUHIMI TO3BOJSET MO-HOBOMY pPacCMaTpUBaTh (POPMHPOBAHHE
KyIbTYPOOPUCHTUPOBAHHOTO HHHOBAIMOHHOTO TIEJATOTUYECKOTO CO3HAHHUS
CyOBEKTOB 00pa30BaTENILHOIO Mpoliecca — MPENoaBaTels U CTy/ICHTa, U3y-
yaomero npeaMer «OCHOBBI NMEAATOTUKU U METOAMKU IPEMOJaBaHUS), UTO
BKJIFOYAET:

a) KyIbTypy MepexuBaHus Mupa (IIO3UTHBHOE BBIPAKEHHE SMOLUH,
YYBCTB);

0) KyJbTypy IEJIOCTHOTO BOCHIPHSTHS MHUpa B €AWHCTBE IENCTONATaHUs,
CMBICIIOBBIpaXEHUS, HOPMOOOPA3OBAHHS;

B) KYJIBTYpY OTPa)KCHUSI MHpa B €IWHCTBE MHTEIUICKTYaJIbHO-TUCKYPCHB-
HOTO U Xy/I0’KECTBCHHO-UHTYHTHBHOTO.

[Ipu 3TOM OCHOBHOM 3amadell B3aMMOACHCTBHUS MEXIy YYaCTHHKAMH HE
TOJBKO Y4eOHOM, HO ¥ COMATBHON KOMMYHHKAITH CTAHOBUTCSI CO3UTaHUE HE-
KOETO CMBICJIOBOTO TOJIsI, B KOTOPOM IUPKYIHPYET PasHOPOAHAS HH(OPMALIHS:
MBICJIH, UyBCTBA, 3MOLNH, (OpPMAIN3yeMbIC CIOBAMH, H300paKCHUSAMH, 3BY-
KaMH, KeCTaMu, MUMHUKOH, T. €. BepOaJIbHBIMU M HEBepOATbHBIMU 3HAKOBBIMHU
cucTeMaMu. B TOM umcie UMEIOTCS B BUY CICIYIOLIUE IEMEHThl KOMMYHU-
Kaluu:

a) U3jlaraeMble COOBITHS;

0) 00CTOSATEHCTBA, COMTPOBOKIAOIINE COOBITHS;

B) (OH, TOSICHSIFOIINAN COOBITHS;

T') YYACTHHKH COOBITHH M UX OICHKA;

1) “HGOPMAIIHS, COOTHOCSINAS TIPEJMET PEUr C COOBITHIMHU.

ToBopsitmii (MUITYIIHIA) TOMHMO CJIOBECHO BBIPQYKCHHOW SI3BIKOBOW HH-
(opmMary, MOCTaBISIEMON dYepe3 TEKCT, BepOalm3yeT HHTEpIpeTHpYIoIee,
MOATEKCTOBOE M KOHTEKCTYaJIbHOE COJICPKAHUE CIOBECHON MH(OpMALNH, BBI-
paxkast Apyrue TUIBI MHGOPMAIUU: TICUXOIOTHYECKUE, COIHATIbHbBIE, HOPMa-
TUBHBIE, MOPATbHO-ITUYECKUE U T. Il. — Uepe3 KOMMYHUKAIHIO.

[ToHsiTHE «IAPUTETHOCTHY», MPUHATOE B TEOPUUM KOMMYHHKALlUH, B 00pa-
30BaHUM MOXKET MHTEPIPETHPOBATHCS KaK «IEAaroruka COTPYIHHYECTBa» B
IpoIecce COBMECTHOM YYeOHOH AeATenbHOCTH. V3ydeHne TEeHOCHIUH B 00-
JaCTH COBPEMECHHOTO IOPUANYECKOTO 00pa30BaHMS W MPABOBOTO BOCIUTAHUS
MIPUBOIMT K BBIBOMY, YTO OOJNBIIMM ITOTEHIIMAIOM OOJamaroT IMeAarornaeckue
CpPE/ICTBA M TEXHOJIOTHH, 00 CTICUNBAIOIIIE TI0ATATHOE (HOPMHUPOBAHNE KOMMY-
HUKATUBHOI KOMIICTCHIINHU JIMYHOCTH B aKTHBHO-MHTEPAKTHBHON yueOHO-KOM-
MYHHUKaTHBHOH cpenie (TIpernoaaBaTeib — CTYACHT — CTyAEHTHI). B wactHOCTH,
HEepPCIIEKTUBHO YMEJIOE COYCTAHHE ITOJMMKOJOBLIX TEXHOJOTMH, B TOM YHC-
Jic KOTHUTUBHON TEXHOJIOTMH MEHTaJbHBIX KapT Tonu brrosena (anri. mind
mapping). Jluarpamma cBsi3ei, WM MHTEIUICKT-KapTa, KapTa MbICIel (aHII.
mind map) UM accouuaTuBHAsA KapTa — METOJ] CTPYKTYpH3alUU KOHIETIUI ¢
HCIOJIb30BaHUEM IpahUyecKoil 3anucu B BUIE AUarpammsl [7].
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Vcrionp30BaHMe HA3BAaHHOM TEXHOJOTMH B OOYyYCHHUH MO3BOJSET PEIIUTH
psiA BaKHEHIIMX 00pa3oBaTeNbHBIX 3ajlad: BO-TIEPBBIX, YMEHBIIUTh Pa3pbiB
MEXK]Ly TEOpHEW 1 IPAKTUKON, BO-BTOPBIX, C(HOPMHUPOBATH Y CTYINCHTOB YMCHHSI
Y HaBBIKM OIICHKHM CUTyallMH, 00OOIICHHUS. 3HAYMTEIHHBIM MPEUMYIIIECTBOM
TEXHOJIOTUM SABISIETCSI WHTEPAKTUBHOCTh oOydeHus. [lepBoouepennas 3ama-
Ya — HAWTU aKTyaJbHYI0 MH(OPMAIHIO IS TPYNIIOBOTO TUCTAHTHOTO U OH-
JTAaWH-O0IICHHSI PU TIOMOIIU OHJIAWH-KapT [5].

MeHTanpHble KapThl — YAOOHBIH COCO0 CTPYKTypupoOBaHHs HH(pOpMa-
LMY, T/I€ TVIABHAS TeMa HaXOAUTCA B LIGHTPE JIUCTA, a CBA3aHHbIE C HeW TIOHATHS
pacrosiaratoTcs BOKpYT' B BHUJIE JPEBOBUAHOH cxembl. B TexHomorum ygauHo
COBMELIEHBI [ICUXO0JIOTHsl, MHEMOHMKA U HEHpoIMHIBUCTHKA. KapThl moMorator
BOCTIPHHUMATH HH()OPMAIUIO IIETTMKOM, HEJTMHEIHO, HCIONb3ysS BO3ZMOKHOCTH
JIEBOTO U NpaBoro noixyumapus. OHIalH-KapThl NO3BOJSIIOT yYaCTHUKAM KOM-
MYHHKAIIUU UCIIOJIb30BaTh BU3yaJlbHbIC (MKOHUYECKHE) 00pa3bl U BepOasbHbIC
(cTIOBECHBIC) TEKCTHI, COSANHATH UX HA OCHOBE CEMAaHTUIECKHUX U aCCOL[HATHB-
HBIX CBS3EH B OTMOCPEOBAHHOM OOIIEHHUH, KOT/Ia KOMMYHHKAHThI TIEPUOIHYe-
CKHU BXOJISIT B CETh U 3alOJHSIOT BETBU HOBOM MH(OpMAaIIHEH.

MeHTanbHbIe KapThl MOTYT OBITh UCTIOJIB30BaHbI IPH U3y4YE€HUH HOBOTO Ma-
Tepuaa, pu cCaMONOATroTOBKe. MOXKHO U3BIIeKaTh 13 HTepHEeT-pecypcoB mpo-
(beccroHaTbHO OPUEHTUPOBAHHBIE KApThl U CO31aBaTh YUE€OHbIM KOHTEHT, KOTO-
PBIN TIPUTOJMTCS B AajbHEHIIeH yudeOHON U MPO(heCCHOHATBHON ACSITEIIbHOCTH
(cm. puc. 1 u 2). Hanmpumep, mperioiaBatens MOCKOBCKOH mikobl Jlanwmna biank
HavaJ pa3padaThIBaTh ICKTPOHHBIN yUeOHHUK: HHTEPAKTUBHYIO KapTy MTOHSATHH,
OXBATBIBAIONIYIO BECh IIKOJIBHBIN Kypc 1Mo obriectBo3Hanuto [3]. C apyroii cTo-
POHBI, MOJKHO CO37aBaTh COOCTBEHHBIC KapThl Ha OCHOBE OHJIANH-TIPOTPaMM;
MHTEPECHBI TAKKe CO3MaHHBIC OT PYKH pehIIeKCUBHBIC KapThI [4].

W nes nepeBepHyTOT0 00YUIEHUS ITO3BOJISIET CTYACHTAM CaMOCTOSITETIBHO H3-
y4aTh MaTepuabl JEKIUH, MPEACTaBICHHbIC MPEIOABATEICM B TTOJHKOJOBBIX
¢opmax, 1 co3naBaTth COOCTBEHHBIC 00Pa30BATEIbHbBIC TPOAYKTHI: MEHTAJIbHbIC
KapThl AJIs IPEJCTaBICHUs UX B yUeOHOM Tpollecce Ha CEeMUHAPCKHUX 3aHATH-
ax. Baxxno (popMupoBarh B me1arornd4eckoM COTpyIHUUECTBE KOMMYHUKAaHTOB
HOBOT'O THIIA, CIOCOOHBIX K MOJIMKOJOBOM KOMMYHHKAIIMU Ha OCHOBE B3aMMOC-
BSI3U MUCHMEHHON W IU(PPOBOH MH(GOPMALMOHHON KYJIBTYpPBL, YTO MTO3BOIUT
COXPAHUTb AYXOBHBIE CBA3HU C KYJIBTYPHBIM NPOILIBIM U ONTUMUCTHYECKH CMO-
TpeTh B Oymymiee [2]. [Tpu 3TOM B Ka)KA0H TEXHOJIOTHH €CTh CBOM TUTFOCHI U MH-
HYCBI, YTO CJIEyeT YYUTHIBaTh B IPOLIECCE UCIOJIB30BAHUS U NEPEBEPHYTOIO
00ydeHMsI, 1 HHTEIUICKT-KapT.

Hcxonst U3 M3JI0KEHHOTO, MOXXHO YTBEP)KJAaTh, YTO MEKIOKOJICHUYECKUI
JUAJIOT CyOBEKTOB KyJBTYPHI OyZeT Oojiee yCIEIIHBIM B IIpoIiecce MpHooIie-
HUS CTYJICHTOB U MPEToiaBaTesiei K MOJTUKOT0BbIM KOMMYHHKAIIUSM, B YACTHO-
CTH K MUHTEIJIEKT-KapTaM, C UCIIOJIb30BAHHNEM BO3MOKHOCTEH U KOHTAKTHOTO, U
JIUCTAaHTHOTO B3aMMOJEHCTBHSI, PACIIUPSIIOIIEr0 TPaHHIIbl 00pa30BaTeIbHON U
COLMATBLHON KOMMYHHUKAIIUH.
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B menmom ocHoBHas mpoOiemMa KOMMYHHKAIIUH: TIPOOIeMa MOHHUMAHFS
KyJBTYPHOTO KOZa, 3((EKTUBHOCTH KYJIBTYPHOTO IHAJOra Kak BO BPEMEHHU
(mmanora MexJy KyJIbTypaMH pa3HBIX 3110X), TaK U B MIPOCTPAHCTBE (AMaora
Pa3HbIX KYJIBTYP, CYIIECTBYIOIINX OMHOBPEMEHHO) — MOYKET OBITh PellieHa IPU
YMEJIOM HCIIOJIb30BAHNH PAa3HBIX KOMMYHUKATUBHBIX U ITEAarOTHYECKUX TEXHO-
JIOTH, MTO3BOJISAIOLINX MPEOA0JIETh TOKCHYHOCTh COBPEMEHHON KOMMYHUKALIUU
U CO3JaTh yCJIOBUA peaU3allK AIaCTUYHON KOMMYHUKAUH [2].

3aKOHbI NMOCTPOEHUS1 UHTEeNNMEeKT-KapT

(& NOMOILBIO CTPEJIOK, COeAUHSIIOIUX [TOHATHA Ha pa3sHbIX BeTKax,
YCTAHAB/MBAKTCH 11IPUYMHHO-C/IEACTEEHHbIE CBASU.
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HOZJATEIBCTBA. YBEPEHHOCTH KaXKJIOTO TPayKIaHIMHA B CBOEM OJAaromOydiH BO
MHOTOM 3aBHCHT OT CHJIBI 3IBOKATYPbI, €€ OPraHN30BAHHOCTH 1 3aKOHOATEIb-
HOU 3amuTHI [4, ¢. 99—108].

B nanHO# cTaTthbe AeATENBHOCTH a1BOKATyphl Poccuiickoit nmnepun Oyaet
paccMOTpeHa Ha MpHMEPEe KU3HEHHOTO IYTH OFHOTO M3 CAMBIX SIPKUX Mpe-
CTABUTEICH IUIESAAbI PYCCKUX MIPABO3ACTYITHUKOB, KOUM sBIIsiIcs JmMutpuii Ba-
cunbeBud Cracos. Ilpexe ueM KoCHyTbes TMYHOCTH CTacoBa, HEOOXOAUMO
CKa3aTh HECKOJIBKO CJIOB O CTAHOBJIEGHUM U PA3BUTHU UHCTUTYTa a/BOKATYPBI
B Poccun.

B eBpomneiickux rocyaapcrBax aaBOKaTCKUE YUPEKACHUS UMEIOT JaBHIOIO
HCTOPHUIO. DTUMOJIOTHS CIIOBA «aJBOKaT» OEpeT CBOE HA4Yalo U3 JPEBHEPHM-
CKOIf omoxu: TepMuH «advocare) OyKBaIBEHO MEPEBOANUTCS KaK «IPU3BaTh Ha
nomoisy. Haunnas ¢ XII-XIII BB. B cpenneBekoBoii EBporie mponcxoaut mpo-
IIeCC PENEMINY PIMCKOTO TIpaBa C IOCTENICHHBIM OTICIICHUEM CyAa OT aIMHHHU-
CTpaluu, Korja CyJeOHbIC MPEACTAaBUTEIN IPEBPAINAINCEH B IPO(ecCHOHAb-
HYI0 KOPHOpanuio puctoB. CpeHeBeKOBbIe (hPAHILy3CKHUE 3aKOHBI MOMHUMO
CyJei 1 HOTapHyCOB YK€ YIIOMUHAIOT aABOKAaTOB, TPEOys OT HUX Ha IMpodeccu-
OHAJIBHOM YPOBHE IPaBOBYIO KOMIIETEHTHOCTS [8, ¢. 22].

B omnmune ot 3anagHOEBpoONeNcKUX rocyaapcTs B Poccuu monutuueckue
U TIPaBOBbIE MHCTUTYTHI BOJIIOLIOHUPOBAIN B UHOM BeKTOpe. J{peBHepycckoe
roCy/l1apcTBO pa3BUBAIOCH B cnenuduueckux yciaoBusax. FOpunnueckuii u ca-
KpaJIbHBIH S3BIKH HE OTIMYAIHCH OT Pa3rOBOPHOTO, B CBS3HM C UeM HE OBLIO
HEOOXOIMMOCTH B (DOPMUPOBAHUHU KOPIIOPAIIMU FOPHCTOB, 3HATOKOB IIPaBa.
Kaxp1it rpaMOTHBIN YeNoBeK, 3Hasi HOPMBI IO3UTHBHOTO ITPpaBa, MOT 03 Tpyaa
COCTaBUTb UCUEPIBIBAIOIIUN 110 COAEPKAHUIO IIPABOBOM JOKYMEHT, T. €. SI3bIK
MpaBa COBIAJIall ¢ OOBIICHHBIM, HAPOIHBIM SI3BIKOM [5, ¢. 47]. DTa caMoObITHAS
YepTa pyCCKOM IOpUANYECKOHN KHU3HM OTpaswuiach U Ha CyleOHOM mpomecce, B
KOTOPOM CTOPOHBI OBLTH PaBHBI 1 MMCHOBAIMCH NCTLAMHU MITH «CYTSKHUKAMID).
Y4acTHUKHN Hpoliecca caMy MPEACTAaBIISUIN J0KA3aTeNbCTBA, BBICTYHAsl OHO-
BPEMEHHO OOBHHUTESIMU U 3aiuTHuKamMu. Co BpeMmeHH neifctBust Hosropon-
ckoil u IIcKoBCKON CyNHBIX TPAMOT MOSBUIICS UHCTUTYT IPEACTABUTENILCTBA B
CyJe B JIMIE TaK Ha3bIBAEMOIO «MOCOOHHKA», KOTOPbIH, Kak MpaBUIIO, Mpes-
CTaBJISLJI UHTEPECHl CBOETO POJCTBEHHHUKA, a TaKKe >KEHIIUHBI, HECOBEPILEH-
HOJICTHETO, MOHAaXa U APYI'MX KaT€rOPHU JIMI, KOTOPbIEC HE MOIIM IIOJTHOLCHHO
yYacTBOBATh B TPOIIECCE B CHITY (PU3MUECKUX HETYTOB MM KAaHOHHUECKUX 3a-
peToB. B mpaxkTuyeckoil ;KM3HU poJIb YaCTHBIX IIOBEPEHHBIX HEPEIKO BBINOJI-
HSUTA JIIOOM W3 COIMAJBHBIX HHU30B OOIIECTBA, HANpHMEP OOSPCKHE XOJIOIH,
KOTOpBIE, OyAy4YHr CBOCOOPa3HBIMHU XOJATassMU, COCTABIISUIH JIOKHBIC YeJIOOUT-
HBIC, YIaCTBOBAIH B CYJICOHBIX MOCTMHKAX, NCTIOIB30BAIH PAa3HOTO PO/A yXHIII-
peHMsl, HallpaBICHHbIE Ha 3aTACMBAHUE Cy/la UM 3aBBILIECHHUE UCKa [5, ¢. 226].
Crieruduyueckue 4epTbl PyCCKOTO IOPUANYECKOTO ObITa MOBIUSIIM Ha (HOpMU-
pOBaHME B OOILIECTBE HETaTUBHON KOHHOTALMM HA MHCTUTYT CY/I€OHOTO Mpe-
CTABUTEIILCTBA.
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B smoxy abcomrorn3ma BIacTh M OOIIECTBO BOCTIPHHUMAIH aBOKATypYB
HeratuBHOM cBetTe. Hukounaii | 3asBi1s171, 4TO B €ro 1apcTBOBaHUE aJBOKATypbl
B Poccun e Oyzer [2]. Takum 00pa3om, B YCIOBHSX CaMOJICPKABHOTO CTPOSI
WHCTHUTYT aJIBOKATYPHI B €BPOMECHCKOM MIOHUMaHUH HE MOT OBITh C(POPMHUPOBAH.
Cyne6Hslii Tporiecc ObUT CTPOro (opMannu3oBaH, MPU BEIHECEHUN IPUTOBOpa
CyZIOM ITPUMEHSIIACh TaK Ha3biBaeMast (hopMasbHas OlleHKa 10Ka3aTeIbCTB.

Ko BtOopoi#i momoBuHe XIX B. 1151 MHOTHX, B TOM YHCJE W JUIS BIACTHBIX
JTUT, CTAJO0 OYEBUIHBIM, YTO KOCHOCTH (peomanbHOil opmaruu Memaer pas-
BUTHIO Oyp)Kya3HbBIX OTHOILICHHU B CTpaHe. B 3TOM cuTyarmu mpassimast JmTa
ObLIa BEIHYKACHA MPOBECTH OyprKya3HBIE pePOPMBI «CBEPXY», UTOOBI CIIACTH
CTpaHy OT KpOBaBbIX OYHTOB U MsATexeH. [1o cBoeMy 3HaueHHIO caMOU cyiie-
CTBEHHOH U JIeMOKpaTH4eckoi Oblia cyneonas peopma 1864 1. He Tosbko cTo-
POHHHKH, HO ¥ MIPOTUBHUKH CyIeOHON pehOpPMBI CUNTAIH, YTO 3TO HE CTOJIBKO
pedopma, CKOJIBKO CO3/1aHue HOBOM Cy/IeOHO# BracTu [0, c. 4].

CyneOHble ycTaBbl 1864 . BBOAMIN HE3aBUCHMYIO OT aJIMUHUCTPAIIUH CH-
CTeMy OOIIUX M PaBHBIX ISl BCeX OECCOCIOBHBIX CyJCOHBIX OPraHOB, MOAYH-
HSIOUIUXCSI TONBKO 3akoHY. CyeOHBIN MpoIecc OOBABISIICS TIIACHBIM U COCTS-
3aTeNbHBIM, OBLI CO3/1aH CyJ MPUCSKHBIX, 00ECIICUHUBIINI HEOCPEICTBEHHOE
y4acTHe HaceJICHUS B OTIPaBICHUH MpaBocyaus [6, c. 4].

Benenue cyneOubiMu ycTaBaMu 1864 I. HOBOro AJisi pycCKOTO 3aKOHOJa-
TEJIbCTBA MOHATUSA KIIPUCSKHBIN MOBEPEHHBIIN («IaBIINI NPUCATY») IPUAaBa-
JI0O HOBOMY IIPaBOBOMY TEPMHHY OCHOBAaTelIbHOCTb, BHYIIABIIYIO JoBEpHE [9,
c. 118]. Takum o6pa3zom, B Poccru MOSBIIIOCH HOBOE COCIIOBHE aJJBOKATOB, KO-
TOpBIE HAa PYCCKUN MaHEp Ha3bIBAIUCH IPUCSKHBIMU [TOBEPEHHBIMU. Y Upexie-
HIUSIMU CyEeOHBIX YCTAaHOBICHUN OBUIO 3aKPEIUICHO MPABMIIO, B COOTBETCTBUHU
C KOTOPBIM TPUCSDKHBIC TIOBEPEHHBIC COCTOSIIM MPU CyJaX IUIsl BHITIOJHCHHUSI
3aJ1a4 MOBEPEHHOTO B IPAYKIAHCKO-TIPABOBBIX CIIOPaX, a TAKXKE 3alTUTHUKOB 110
YTOJIOBHBIM JIEJIaM.

Coo0111ecTBO NPUCSIKHBIX MOBEPEHHBIX KaXJIOr0 OKpyra o0s3aHO ObLIO
cthopmupoBars opran camoympasneHust B nuie Cosera, npeaceaarens Cose-
Ta ¥ €ro 3aMeCTUTEIIs Ui Ha/30pa 3a MPUCSHKHBIMU MTOBEPEHHBIME CyA€0HOTO
OKpyTa.

B crommunom [lerepOypre nosBriiack OecTsiias Koropra cyaeOHbIX opa-
TOPOB, U3 KOTOPBIX 0CO00 CTOWT BHINENUTH Gurypy Amurpus BacmibeBmua
CracoBa — OJIHOTO W3 OTIIOB CyAeOHOH pedopMbl, MPUHIMABIIETO aKTHBHOE
y4acTue B pa3paboTKe CylneOHbIX ycTaBoB 1864 r. Ha nmpumepe KU3HU U jies-
tenpHOCTH /1. B. CTacoBa MOXHO PacKphITh 0COOCHHOCTH YYaCTHS MIPUCSIKHON
aJIBOKATyphI B CyAeOHOI 1 oOmmecTBeHHO! *kn3HN Poccun. CTacos ObLIT HE TONIB-
KO OJIECTAIINM 3alIATHAKOM I10 YTOJIOBHBIM JiefiaM, HO U riaBoi Cankr-Iletep-
OyprcKOTO COBETa MPHUCSHKHBIX MOBEPEHHBIX, 4 TAKKE JTUTEPATOPOM, 3EMCKUM
JiesiTeNieM M MOKPOBUTENIEM HMCKYCCTBa. B 4acCTHOCTH, OH BBICTyHAll 3allHT-
HUKOM aBTOPCKHX IpaB komno3uropoB M. W. I'munku, M. II. Mycoprckoro,
I1. 1. YaiikoBckoro, coctaBuin ycraB CankT-IlerepOyprckoli KOHCEpBaTOPHH.
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C JPYTUMHU JIIOAbMHU U SIBJIAIOLIUXCS, B CBOIO OUEPEb, IPEIMETOM AEATEIbHO-
CTH, 3HAHUH 1 OOIIEHMUS.

B nuteparype TepMuH «IHYHOCTH MPECTYIMHUKAY HCIIONB3YeTCs I 000-
3HAUCHMSI COBOKYIHOCTH Haubojee XapaKTepHBIX AT JIMIA, COBEPIIMBIICTO
HPECTYIICHHUE, CBOICTB U MPU3HAKOB. lIMEHHO 3TH NpHU3HAKU U CBOUCTBA Oy-
JYT ONIPEEIIATh JAHHOE JIUIIO KaK COIIMAIBHOE CYIIECTBO U B TO K€ BpeMsI Hau-
OoJiee MOTHO BBIPAXKaTh €r0 UHIAUBUIAYAIbHOCTD.

Kak noxasbIBaeT UCTOPUSI KPUMUHAIIBHBIX UCCIEIOBAHUM, «IIPECTYITHUKAY,
CTpOTO rOBOpsI, HE cymecTBYeT. ECTh onpeenenHas crienuguka JNIHOCTU Ye-
JIOBEKAa, COBEPILAIOLIETO MPECTYIJICHUE, KOTOpas ONpeAeseTcsl B3auMOoAeh-
CTBHEM OHOCOLHUAIBFHOIN MPUPOIBI YEIIOBEKa C COBOKYITHOCTBIO OOBEKTHBHBIX
1 CyOBEKTHBHBIX (PAKTOPOB PEATLHOCTH U MPOSIBIISICTCS B KOHKPETHOH KU3HECH-
HOM CUTyalluM Kak akT IPEeCTYIHOTO IOBEACHUS.

Taknm 06pa3oM, TMIHOCTH MPECTYITHIKA MOXKET OBITH OITPEAeICHa KaK CH-
CTeMa B3aUMOJICHCTBYIOMINX M B3aHMMOCBSI3aHHBIX IICHXOJIOTHYECKUX, MCHXO-
(PU3UONOTHUECKUX, COLUONIOTHUCCKUX, OMOIOTHUECKUX U TYXOBHBIX COCTaBIIS-
IOIMINX JIMYHOCTH YENIOBEKA, KOTOpast OTPaskaeTcs 4epe3 MpU3My OOBEKTHBHBIX
U CyOBEKTUBHBIX (DAKTOPOB U MPOSIBISICTCS B KOHKPETHOH XU3HEHHOI CUTya-
LUH B BUJIC ICBUAHTHOTIO, 4 B JAHHOM KOHKPETHOM CIIy4ae MPECTYIHOIO MOBe-
JeHUsL.

Kpumunonorudeckasi XapakTepUCTHKA JIUYHOCTH MIPECTYITHUKA SBJSIET CO-
0011 crcTeMy IPU3HAKOB, KOTOPBIE, B3STHIC B IIETIOM, XapaKTEPU3YIOT YeTIOBEKa,
COBEpILUUBLIErO MPECTYIUIEHUE, 1 NPSIMO MWJIM KOCBEHHO CBS3aHBI C €r0 COBEp-
meHueM. Takas XapaKTepuCTHKa, KaK MPaBHIIO, BKIFOUAET B ce0s CICAyIOMue
JJIEMEHTBHI:

— colalibHO-JieMorpadudeckue Mpu3Haku (IoJ, BO3pacT, oOpa3oBaHUeE,
pOJ 3aHITHH, cCeMEHHOE TIOJIOKEHUE U T. [1.);

— YTOJIOBHO-TIPABOBBIC MIPU3HAKU (TSXKECTh M XapaKTep MPECTyIUICHUS, CO-
ydacTue, HOBTOPHOCTh U T. 11.);

— HPABCTBEHHBIE KAaueCTBa (IIEHHOCTHBIC OPUEHTAIMH, HHTEPECHI, PA3IHy-
HBIE B3NISbI HA TO WIIM MHOE MOBEICHUE, TOCTYNKU U T. [1.);

— MICUXOJIOTUYECKUE OCOOEHHOCTU (TEMIEPAaMEHT, XapakTep, pa3iIuyHble
CIOCOOHOCTH).

MHorue aBTOpbl M YU€HbIE COIIAILAIOTCS U OTAAIOT MPEANOYTEeHUE IpyIl-
1€ KOMIIOHEHTOB CTPYKTYpPbI JINYHOCTH NPECTYIIHUKA, KOTOPYIO NPEIIOKUI
npogeccop A. U. AnexceeB. OH Ha3Bai 3Ty TPYIINY CONHAIBHO-IEeMorpadu-
YECKUMH XapaKTepUCTUKAaMH, KOTOPbIE BIJIIOYAIOT I10J1, BO3PACT, COLIMAIbHBIH,
CEeMEHHBII W OQUIHANBHBIN cTaTryc, MpodecCHOHATBHYI0 TPHHAIICKHOCTS,
YPOBEHb MaTCPHATIBLHON 00€CIIEICHHOCTH, HANYNE I OTCYTCTBUE TTOCTOSH-
HOTO MeCTa JKUTeNbCcTBA U T. 1. [1, ¢. 157].

Tak, nanpumep, mo Muenuto P. JI. Axmenmmna, HeoOXOAUMO pa3IUyuaTh
CTPYKTYPHBIE 3JIEMEHTHI, (POPMUPYIOIINE IPU3HAKU JIUIHOCTU MPECTYIHUKA.
OTH NpU3HAKY NPECTYNHON TUUHOCTH, C OHON CTOPOHBI, JOIKHBI OBITH MEHEE
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a0CTpaKTHBI U O0JIee U3MEPHMBEI, a C JIPYToil — OoJiee aOCTPaKTHBI, YeM «UePThI
JIMYHOCTUY, NIPEJUIOKEHHbIE IPYTUMHU YUeHbIMH [3, c. 72].

P. JI. AXxmenmuH onpenenser 3TH XapaKTEpUCTUKHU JMYHOCTU IPECTYII-
HUKa KaK «ypPOBHHU JMYHOCTW». Ero KoHIENuus IEMOHCTPUPYET LEJIOCTHBIH
MOAXO[ K JIMUHOCTH MPECTYMHUKA UYepe3 ero CyOCTAaHTUBHYIO XapaKTEPUCTHKY,
BKJIFOUAIOIIYIO B c€0sl 4ePThI INYHOCTHU, KOTOPBIE SBISIOTCSI OTHOCUTEIIBHO He-
3aBHCHUMBIMH, KPHMHHAIGHO 3HAYMMBIMU ¥ MHAWBHIYATH3HPYIOLIMMHE JIHIIO,
COBeplIMBIIEe MpecTyIuieHue. Jlasi Toro 4Tto0bl HAMpPaBIEHHOCTh JIMUHOCTHU
MPECTYITHUKA COOTBETCTBOBANA TPEOOBAHHSAM COBPEMEHHBIX ICHXOIOTHYe-
CKHMX TIOJIXO/IOB K JIMYHOCTH, €€ MHTETPAIbHOE M3yYCHHE JIOJDKHO B IIEPBYIO
odepesib OPUEHTHPOBAThCA HAa MHOTOMEPHBIE XapaKTePHUCTUKH UYeNIOBEUECKOM
TICUXUKH, OTPAXKAIOIIUECS B COAEPKAHNN JTMIHOCTHBIX YPOBHEN MIPECTyITHH-
Ka, KOTOPBIE MBI aTPHOyTHPYEM.

B crpyxrype nuunoctu npecrynnuka P. JI. AXMeamuH noquepKkuBaer cie-
JYIOIIHE 3IIEMCHTBL:

— COOTBETCTBYET 00pa3y (JIMYHOMY YPOBHIO IICHHOCTCH MPECTYITHUKA);

— COOTHOCHUTCSI C MOTUBOM (JIMYHBIM YPOBHEM IICHHOCTEH MPECTYMHU-
Ka);

— CBSI3aH C JAEHCTBUEM (JINYHBIH yPOBEHb ICHHOCTEH MPECTYITHUKA).

B 0oree obmem ImiaHe cojepikaHNe BBISBICHHBIX CTPYKTYPHBIX OMOKOB
JMYHOCTH MPECTYITHUKA MOKHO TIPEICTaBUTH CJICYIOIINUM 00pa3oM:

— IMYHBINA yPOBEHB IEHHOCTEH MPECTYIHUKA (TO, YTO HHTEPECYET JaHHOTO
WHJVBH/IA BO BHEIITHEM MUpeE);

— IUYHBINA YPOBEHb OTHONIEHUH MPECTYITHNKA (TO, YTO KOHKPETHO HHTEpe-
CyeT caMoro WHMBH/IA);

— TMYHBIN YPOBEHBb TPEOOBaHUIT MPECTYMHIKA (TO, KaK 3TOT HHANBHUI pea-
TM3yeT CBOU MHTEpECH) [3, c. 74].

IIpencraBnsieTcs, UTO B CTPYKType JUUYHOCTHBIX XapaKTEPUCTUK IPECTYII-
HHKa CJIEYET BBIIEINUTH PAJI TOACTPYKTYP.

ITepBast u3 HUX AOJKHA COAEPKATh B ceOe COLMANBHO-AEMOrpapuIecKue
XapakTepucTuky. K TakuM XapakTepucTukaM MOKHO OTHECTH: YPOBEHb Mare-
pHaIbHOM 00ECIIEUeHHOCTH, COLMANbBHBINA CTaTyc, MPOUCXOXKACHHUE, a TaKXKe
JOJDKHOCTHOE M CEMEHHOE MOJI0KeHHe, Po(hecCHOHaIBHYO  HAIMOHAIBHYIO
MPUHAIIIEKHOCTb.

Bropas momkHa couerarh B cebe OMO(U3NOIOTHYESCKHE XapaKTEPUCTHKH,
TaKHe Kak II0JI, BO3PAcT, COCTOSHHE 310POBBsI, (PHU3MUECKasi CTPYKTypa, Xapak-
TEPUCTHKN HEPBHOI CHCTEMBI H T. 1.

B Tperbio noaCTpyKTYpy BXOAAT XapaKTEPUCTUKU COLMAJIbHO-I)KOHOMUYE-
CKOTO TOJIOKCHUS TPECTYITHHKA.

Kpome Toro, Guonornyeckas mpupoja YeioBeKka sBISCTCS HEOOXOTUMBIM
YCIOBUEM HWHAWBHUAYAJIBHOCTHU, OHNPECAC/IAIOININM €ro JUYHOCTb U YHUKAJIb-
HocTh. OHa JomkHa (OpMHUPOBATH MPOIECCHl, CBOUCTBA U MCUXUYECKUE CO-
CTOSIHHS YeJOBeKa, BKIIOYATh B ce0sl ero MOpasibHble KayecTBa, IEHHOCTH U
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CTPEMIICHHS, COI[MAIbHBIE MO3UIINU U MHTEPECHI, MOTPEOHOCTH, CKIOHHOCTH,
TMPUBBIYKH.

OTH DJIEMEHTHI IO03BOJISIOT Y3HaTb BHYTPEHHEEC COJACPIKAHUEC JIMYHOCTH.
Onu JOJOKHBI BBIXOAUTH 3a pAMKHU UHTCIIJICKTYaJIbHBIX CBOﬁCTB, TaKUX KaK ypo-
BEHb IICUXMYECKOTO PA3BUTHUS M KYJIBTYpbl, 00bEM 3HAHHI, BUJCHUH, HABBIKOB,
KHU3HEHHOT'O OIbITa. DMOIHOHAIBHBIC CBOMCTBA COCTOSAT U3 TAKUX aTpUOYTOB,
Kak 0aJaHC HEPBHBIX NMPOLECCOB, JMHAMMYHOCTb UyBCTB, CTEIECHb 3MOLUO-
HaJILHOTO BO30YX/I€HUs, XapaKTep PeaKklUu Ha pa3IUYHbIC IPOSBICHUS BHEIII-
Hell cpezbl. BoseBbie cBOMCTBA BKIFOYAIOT B ce0sf CHOCOOHOCTh IPHHUMATE U
peanan30BaTh PEIICHHUS U CIOCOOHOCTh PETYINPOBATh CBOM AeicTBU. Hu onHa
13 TIOJCTPYKTYP HE MOXET CYIIEeCTBOBATh CAMOCTOSITENILHO U yAalIeHHe JIF000i
13 HUX pa3pymIaeT Hel0CTHOCT BCeH CTPYKTYPBI, TOCKOIBKY BCE OHH HAaXOJIAT-
CsI B OIPEJIETICHHOI B3aNMOCBSI3H, KOTOpas (POpMUpPYeT TMIHOCTh IPECTYTHUKA
B LIEJIOM.

Takum 00pa3oM, OCHOBHBIMH COCTABIISIONIMMHU CTPYKTYPbI TUYHOCTH TIPe-
CTYITHUKA SABJIAIOTCS T'PYIIIIbI, O6’Le}:[I/IH$[IOHII/Ie pAd 3JICMCHTOB!

— COLMANbHO-AeMorpaduyeckas rpymmna (CBsI34, poiu, COLUAIbHBIA cTaTyC
UT J);

— YrOJOBHO-NIPaBoOBasl Tpymna (JIMYHOCTHBIM WM TIPYIIOBOM XapakTep
IIPECTYMHOIO NOBEICHHs, HAIPABJIEHHE IPECTYHOTO OBEJCHUS, PAHHSIS IIpe-
CTyITHasI IeSITEIbHOCTD, HaKa3aHWe W MPU3HAKH eT0 LeJN U T. [1.);

— MOPAJIBHO-TICUXOJIOTNYECcKast Tpynmna (MICHXUIeCKHe CBOHCTBA, TICHXOJIO-
THYecKast XapaKTepPUCTHKA, MOPaJIbHBIE IEHHOCTH H T. 11.).

TeopeTnueckas BaXXHOCTh M3yYEHHUS JTUYHOCTH IMPECTYITHHKA COCTOUT
B IIEPBYIO Ouepelb B HEOOXOAMMOCTH KPMMHHOJIOTHYECKOTO 3HaHUS (ak-
TOpPOB, ME€XaHU3Ma (POPMUPOBAHUS MPECTYNHONW JINIYHOCTH KaK OTICIBHOTO
u CHCHI/I(I)I/I‘ICCKOI‘O TUIIA JJUYHOCTU U ME€XaHU3Ma NPECTYIMHOTO NMOBECACHUA
KaK TakoBOro. VIMEHHO JIMYHOCTH MPECTyIMHHKA KaK aKTUBHOTO CyObeKTa,
IpEICTaBICHHAS BO BCEH CBOEH aHTPOIMOJOTUYECKOM MOTHOTE B (PEHOMEHO-
JIOTUU NPECTYyMHOCTH, SBISETCS TMaBHOU ¢urypoil. [TosTtomy ee usyuenue
TpeOyeT COOTBETCTBYIOLIUX METOMOJIOTMUECKUX U aHAIUTUYECKUX UHCTPY-
MEHTOB.
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IMpecTyniieHusi TPOTUB HECOBEPIIEHHOJETHUX B CHCTEMeE
YrouoBHoro konexca Poccuiickoii @enepanuun

BriciimM HOpMaTHBHBIM NPaBOBBIM akToM Poccutickoit denepannu sBIs-
ercs Koncrutynus PO, B ct. 38 KOTOpO# yKa3aHO, U4TO CEMbs, a TaAKXKE Ma-
TCPUHCTBO U ACTCTBO HAXOOATCA IO 3aH_II/ITOI71 rocygapcrTaa. B coorBercTBUM
co c1. 1 Cemeitnoro kogekca P® (CK P®) cembsi, MaTepHHCTBO, OTIIOBCTBO H
nerctBo B Poccuiickoit deaepaniny HaXoAsTCs O 3aUTON TOCY1apcTBa.

[IpecTynneHus: MpOTUB HECOBEPIIECHHOJETHUX — 3TO MPECTYIUIEHUS T0-
BBIIIEHHOH OMACHOCTH ISl BCETO 00IIECTBa, MO0 MPHU COBEPIICHNUH TaKUX Tpe-
CTYIUICHUH TIPOMCXOIUT MOCATATENLCTBO HA MPABOBOM CTATYC JIMYHOCTH HECO-
BepLLIEHHONIETHETO [2, c. 69].

O0s3arebHBIM 3JI€MEHTOM KOMIUIEKCAa MEp MO 3allUTe CEMbU U JIeTCTBa
SBIISIETCSl KpUMHUHAIM3ALMS JI€THUM, MOCATAIONMX HA 3aKOHHbIE MHTEPECH U
rpaBa HecoBepiieHHoneTHUX. [ aBa 20 Yronosroro konekca PO (VYK P®) pac-
CMaTpuBaeT MPECTYIUIEHUS NPOTUB CEMbU M HECOBEPILEHHOJIETHUX M BKIIIO-
qaet 9 cocraBoB mnpecrymieHuid (cT. 150—157 YK P®). BunoBsiM 00beKTOM
SIBJISIFOTCSI OOIIIECTBEHHBIC OTHOIICHHS, KOTOPBIE PETYIHPYIOT KaK HHTEPECHI
HCCOBCPUICHHOJICTHUX, TaK U YCTOU CEMbHU.

Hazpanue 1. 20 YronosHoro koznekca P®: «IIpecTtyrieHus npoTus ceMbu
1 HECOBCPUICHHOJIECTHUX» — CYXKACT MNOHATUC IIPCCTYIUICHUS MMPOTHUB HECO-
BEPLICHHOJICTHUX», T. €. YKa3aHHOE IOHATHE HEONPAaBJAaHHO OIPaHUYMBACTCS
coJiepKallUMUCS JIUIIb B JaHHOW IJIaBE CTAThsIMH, YTO BHOCHUT IyTaHHILY B
YTOJIOBHOE 3aKOHOAATENbCTBO. ECIIM rOBOPUTH 0 HEKOTOPOM 00BbEeTUHEHUH (J10-
IIyCTUM, B paMKax OJHOH IJIaBbl WJIM pa3lielia) BCEX COCTABOB MPECTYILUICHUI
IIPOTUB HECOBEPIICHHOJETHUX, 3TO MOXET MPUBECTH K AyOIMPOBAHUIO HOPM,
YTO B UTOTE MIOPOAUT MPOOIEMBI B IIPABOIIPUMEHHUTEIBHON TIPAKTHKE.

Tak, YronoBHsbIil kogexkc P® BpAenseT NpecTyIUIEHHs MPOTUB HECOBEP-
LIEHHOJIETHUX B OTAEIbHYIO IVIaBYy, COCIMHUB UX C MPECTYNJIEHUAMU MPOTHUB
CEMbHU, HO HC JTa€T HOPMATUBHOI'O ONPEACICHUA MMOHATUAM «HECCOBCPIICHHO-
JETHHUEY», U «ceMbs». CeMbsi — 3TO OIpEJIeNICHHBIA KPYT JIUI], KOTOPhIC CBSI-
3aHbI KaK 0053aHHOCTSAMH, TaK U NPpaBaMH, BHITEKAIOIIMMHU U3 POJACTBA, Opaka,
YCBIHOBIJICHHS WJTH UHOH ()OPMBI IPUHSTHUSI HECOBEPIICHHONETHUX Ha BOCIIUTA-
nue [1, c. 57].

© Pany A. O., 2020.
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MEpBI PETYIIUPOBAHUS TAaHHOTO BOIIPOCA, a TAK)KE BBOAUMBIC 3aMPeThl U CHop-
MUPOBaHHBIE CUCTEMBI (Tabu. 1).

Tabnuya 1

Mepubi npomueooeiicmeus He3AKOHHOMY 000POmMY HAPKOMUYECKUX
6euyecme 6 pa3HbIX CMPAHax

Ctpana | Mepbl KommenTapuii

Mekcuka | KBOTBI Ha IMITOPT BBezneHbl KBOTHI Ha MOCTABKA
OTIpEeIeTICHHBIX BEIIECTB. OIIPEAEIECHHBIX BEIIECTB, JOCTYITHBIC
CTpOFaH CcucTeMa HUCKIIFOYHUTECIIBHO CIICIUaJIbHBIM
JIUIIEH3UPOBAHUS KaK cyObeKTam, MOJYYHBIINM pa3pelieHue
MIPOM3BOUTEINEH, TaK U Ha BesieHne (papMareBTHIeCKOn
HMIIOPTEPOB, PEATH3YIOIINX JeSITeNIbHOCTH. AHHYJIMPOBAHBI
CcyOBEKTOB. BCE CYILECTBYIOIINE JI0 BBEJCHUS
ObecnieueHne 6€30MaCHOCTH CUCTEMBI JIMIeH3uH. MIMeroTest
000pOTa BBO3UMBIX BEIIECTB. | CIIEHUATbHbIC TPEOOBAHUS IS
Crporue TpeGOBaHUS IS MPOBO3a UMIIOPTHPOBAHHBIX BEIIECTB
BBIJIa4YM JIEKAPCTB (6ezomacHoCTh MOCTAaBKN). Peanu3zanus

OTJICJIbHBIX BEIIECTB JOCTYITHA JIUIIb
cepTU(UINPOBAHHBIM aNTeKaM

Kurait VYronoBHo-npaBoBast caHkiust | CMepTHast Ka3Hb 3a Hanmuuue y auma 50
3a 00Hapy)KeHNE HE3aKOHHBIX | 1 Oosee mr repounHa[ ]
BEIIECTB

CIIA BBenenue 10noNMHUATENLHBIX CrienianbHble TpeOOBaHHS
TpeOOBaHUH U Mep 0 COJICPIKAHUIO U 000POTY K
0€30I1aCHOCTH IS BEIIECTB, JIOTIOJTHUTENIbHBIM CYyOBEKTaM, a TAaKXKe
MIPUMEHSEMBIX TIPU MEpbI UX OTBETCTBEHHOCTH, €CIIH
MIPOM3BOJICTBE HAPKOTUKOB. MIOCTaBJIsIEMbIe IMHU BEIIECTBA IONATyT
OTBETCTBEHHOCTh B KaHaJIbl HE3aKOHHOU TOPTOBIHN
HMIIOPTEPOB, IKCIIOPTEPOB U
[IPOU3BOIUTENCH, BO3TIOKEHUE
Ha HUX 00s13aHHOCTEH
oOecrieyeHus: 0€30MaCHOCTH
myTei cObITa BEIIeCTB

Wunust OTBETCTBEHHOCTb 32 PacnipocTpaHeHre OTBETCTBEHHOCTH

rornajanue Jrdoro
HCTIOIh3YEMOTO B
MPOU3BOJICTBE HAPKOTHUKOB
BEI[ECTBA B HE3aKOHHBII
000pOT HE3aBUCHUMO OT
HaJIM4Ms Ha HETO 3a1peTa

Ha JTI00YI0 OpraHU3aLHI0, CBI3aHHYIO C
YTEUKOW HAPKOTUYECKUX BEIIECTB U UX
KOMIIOHEHTOB. PaciiipenHas Bepcus
OTBETCTBEHHOCTH, HalleJIeHHAasl Ha
MIPAKTUKY
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Janus OTBETCTBEHHOCTB 32 Mepbl OTBETCTBEHHOCTH JIaXke 3a
OpraHu3aIMIO CEeTH [TACCHBHOE y4YacTHE U MOJIy4YeHHE
HapKOTHYECKOTro Tpaduka J0X0Jla OT HapKoOu3Heca
(TIpOM3BOICTBO, UMITOPT,
9KCIOPT) M y4yacTUE B JAHHOU
cucteme (CriocoOCTBOBAaHUE U
MOJTyYeHUE TIPUOBLITH)

B mnenmom 0603HaYeHHBIE BBIIIE MEPhl — KaXKJash M3 HUX WM UX COBO-
KYIMHOCTh — TOAXOMAAT JJIsl XOTS OBl TEOPETHUECKON MX pa3pabOTKU C LENbIO
MMITJIEMEHTAIMM B CYIIECTBYIOLIYI0 B Poccun cucteMy NmpOTHUBOJEHCTBUS C
y4eTOM BCeX HEOOXOJMMBIX 0COOEHHOCTEH cTpaHbl. [loMUMO 3TOTO TIpeacTaB-
JSETCs, YTO MPOTUBOJICHCTBHE HAPKOTU3MY M 00OPOTY HAPKOTUKOB HANPAMYIO
CBSI3aHO C PeadMIINTAIIMOHHBIMU U OPTaHU3aLlMOHHBIMUA MEPaMHU.

B kauectBe OpraHu3allMOHHONW MepHI MPEACTABIACTCS BO3MOXKHOM CH-
CTeMa CTOI-KOHTPOJISI, BEIPAKAIOIIASCS B IPUOCTAHOBICHUU HE UACHTUDH-
LUPOBAHHBIX WJIH MOJ03PUTEIbHBIX TOBAPOB O MOMEHTA BBISBIEHUS IIyTH
CJIeI0BaHUs TOBapa WJIM BEIIECTBA, a TAK)KE YCTAHOBJIEHUsI HAJIU4Msl pa3pe-
LIEHUS.

Hyxnmaercss B pa3BUTHH CHCTEMa peaOWIMTAIIMN HApPKOMAaHOB, KOTOpas B
Poccun naxomutcsi Ha sTame craHoBieHUs. [IpaBMIIBHBIN KOMILJIEKC MEp OT
JICYCHUS IO TIOBTOPHOHN COIMANM3AIMK U MPEAOCTABICHUS pabOThl ObIBIIEMY
HapKOMaHy JI0OJKEH B 3HaUUTEIIbHOW MEpe yIep KUBaTh €ro OT peluuanBa yro-
TpeOIeHns: HAPKOTHUKOB.

Hakonern, HEOOXOIMMO YIPOUUTH PETHOHAIBHOE COTPYIHUYECTBO Ha CY-
LIECTBYIOIEH MEXIyHapOIHO-IPaBOBOKH OCHOBE, BKJIIOYAsi Bce OOJIBILIYIO Jie-
TaJU3alMI0 PETYINPOBAHUS, YCUIICHUE ONIEPATUBHBIX MEXaHU3MOB, ITPEJOCTaB-
JICHUE TIPOCTPAHCTBA s AP(PEKTUBHBIX OPTaHU3AIMOHHBIX U OIIEPATHBHBIX
EeUCTBHUI.
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[Ipo6emMbl ocymiecTBIEHUSI KOHTPOJIS
NpH W30pPaHHM AOMAIIIHEr0 apecTa

Mepa npecedyeHus B BH/E JOMAIIHETO apecTa He SBIACTCS HOBOH A pPoc-
cuiickoro 3akoHonarenbeTBa. OHa Oblia iperycMoTpeHa ct. 416 Yeraa yroynos-
Horo cynomnpousBozactsa 1864 ., ct. 160 YIIK PCOCP 1922 1, cr. 157 VIIK
PC®OCP 1923 1, 1. €. mpuMeHsIaCh B JOPEBOIIIOLIMOHHBIN U COBETCKUI IEPUOABI
[1, c. 174]. OgHako cremyeT OTMETUTh, YTO B YKa3aHHOE BPeMsl JIOMAITHHIA apecT
KaKk Mepa IIPeceueHus! MPUMEHSICS KpaliHe PelKo B CHIy CIa0bIX BO3MOXKHO-
CTelt KOHTPOJISI HaJl COOIOJICHUEM OOBHUHSIEMBIM YCIIOBUIT JOMAIIIHETO apecTa.

B cuity Toro, 4To MECTOM UCHOJIIHEHHUS JAHHOU MEpPbI IPECEUECHUS SBIISETCSI
YKHIIO€ TIOMEIIIeHHE, B KOTOPOM HaXO/SIIHUHCS IO IOMAITHUM apecTOM ITPOXKH-
BaeT Ha 3aKOHHBIX OCHOBAaHHSX, 0COOYIO aKTyaIbHOCTD TPHOOPETAIOT BOIIPOCH
ocymiecTBIeHHUs 3P PEKTHBHOTO KOHTPOJIS CO CTOPOHBI TOCYAaPCTBEHHBIX Opra-
HOB HaJI COOITIOZIEHIEM 0/103pEBAaeMBIM (OOBHHSIEMBIM) BO3JIOKECHHBIX HA HETO
OTpPaHUYCHUH U 3aIMPETOB.

KonTponbHbIe pyHKINH IO COOMIOCHNIO YCIOBUH JOMAIITHETO apecTa BO3-
JIO’KEHBI HA YTOJIOBHO-MCIIOTHUTEIBHBIC HHCTICKIINH, KOTOPBIC BXOMAT B CUCTE-
My DenepanbHOil cinyx0bl ncnonHenus Hakazauuii (PCHUH) PD, na ocHoBa-
HuM npukaza Musntocta Poccun Ne 26, MBJI Poccun Ne 67, CK Poccuu Ne 13,
@®Cb Poccuu Ne 105, @CKH Poccun Ne 56 ot 11.02.2016 «O06 yTBEep:kacHUM
Iopsinka ocymiecTBICHHUS KOHTPOJIS 33 HAXOXKICHUEM T0103PEBAEMBIX HIIH 00-
BUHSIEMBIX B MECTE MCIOIHEHHs MEphl IPECEUCHUs B BUJIE JOMAIIHETO apecTa
1 3a COONIONICHNEM MU HaJIOKEHHBIX CY/IOM 3alpeTOB U (M) OTpaHUYCHHI.

Tak, B 1aHHOM HOPMaTHBHOM aKTe yKa3aHO, YTO MHCIICKIUS MPUMEHSET
ayIMOBU3YyaJIbHBIC, YIICKTPOHHBIE U MHBIC TEXHWYECKHE CPE/ICTBA KOHTPOINS B
1r000€ BpeMs CYTOK, 3a HCKJIIOUCHHEM HOYHOTO BPEMEHH, IPOBOAUT MPOBEPKU
[0 MECTY HAaXOXJCHU JIMIA, KOTOPOMY Ha3Ha4YeH JOMAIIHUHA apecT, He MeHee
JBYX pa3 B HEJIEITIO; B CITyJae SCJIN JIUIIO MOCEHaeT yueOHbIe YIPESKICHUS TH00
MeCTO pabOoThl, HHCIIEKIIUS PEeaTn3yeT MPOBEPKY COONIONCHNS OTPAaHUUCHHUN B
YKa3aHHBIX YUPESKACHUSIX TaKKe HE PEXe ABYX pa3 B HEIEIIO, BEJCT YUCT HC-
MONIB30BAHUS TIOJI03PEBAEMBIM HIIH OOBHUHSIEMBIM CPEACTB CBA3M U KOMMYHU-
KaIiH.

© Bamenko B. A., 2020.
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Ha ocuoBanuu ct. 107 YIIK P® B oTHOIICHUH JUIIa, HAXOASIIETOCS IO
JIOMAIITHAM apecTOM, MPETyCMOTPEHBI CICAYIOIINE 3apeTs! U (J1100) orpaHu-
YEeHHUS: BBIXOJI 3@ TIPEICIIbI TIOMEIICHHUS, B KOTOPOM JIMIIO JIOJIKHO HAXOJAUTHCH,
oOIIeHrE C OMPENEICHHBIM KPYTOM JIMII, OTIPaBKa U MOJIYYCHUE TMOYTOBBIX H
TenerpadHbIX OTMPaBICHUH, UCTIONIb30BaHKUE Tele(OHHOH CBs3U U ceTH «MH-
TEpHET.

OcyuiecTBieHHE KOHTPOJIBHBIX MEP B YaCTH HUCIOJIHEHHUS 3allpeToB MO0
OrpaHWYeHUH UCTIONb30BaHUs TeJIeOHHOMN CBsI3U U ceTu «HTepHeT», a TakxKe
OTHPABKU W TIONYYCHHUS MMOYTOBBIX M TelerpadHBIX OTIPABICHHUN MPEICTaB-
JISeTCs 3aTPYAHUTENBHBIM B CUJIy OTCYTCTBHUS IOJIHOMOYUHM y YrojlOBHO-HC-
nonHUTEIbHON cructembl (YHC) Ha BBIEMKY M CHSATHE MOYTOBO-TEJIErpadHBIX
OTIPABIICHUH, KOHTPOJIS U 3aIUCH TEeJIC(POHHBIX M MHBIX ITEPETOBOPOB, a TaK-
e TTOIy9IeHUs] MH(YOPMAIIUH O COCMHCHHAX Mex Ty aboneHTtamu. [loaTomy B
JIAHHOM CJIy4ae KOHTPOIb OCYIIECTBISETCS JIUIIb MOCPEJCTBOM HAIpPaBICHUS
BBIIMCKH, MPEJOCTABISEMON MOYTOBBIM MOAPA3CIICHUEM TI0 MECTY JKUTEIb-
CTBa OOBUHIEMOTO HITH TIOZI03PEBAEMOT0, a TaKXKe ONIepaTOpOM CBS3H, B OpraH
JTIO3HAHUS WM OPTaH IPEABAPUTEIBHOTO CICICTBHSL.

B nanHOM KOHTEKCTE MpenroaraeTcs 1eaecoodpa3HbiM JH00 paclIupyUTh
cnekTp nomHoMounit uHcnekuuu YUC, 4rto HEe mpencTaBiseTcsi BO3ZMOKHBIM
B 9710 wacTh, nmockoiabky ®CUH oTHOCHTCS K OpraHam (enepanibHON UCION-
HUTEIBHOW BJIACTH M HE HaJEJCHA [IPaBOOXPAHUTEIEHBIMU (DYHKIHSAMU, JTHOO
BO3JIaraTh yKa3aHHBIC KOHTPOIBHBIC (PYHKIINU HAa OpraHkl MUHHCTEPCTBA BHY-
TpeHHUX Jea PO.

COOTBETCTBEHHO, TAaKOE M3MEHEHHE IMOTPEOyeT perilaMeHTauni HOpM, 00e-
crieunBaromux B3aumozerictsue opranoB YUC u MBJ] Poccun. Takne Hopmbl
JIOJDKHBI 3aTparuBaTh TAK)Ke KOHTPOJIb B YaCTH MPHUCYTCTBHUS MOJI03PEBAEMOTO
WM OOBHHSEMOTO B MECTE MCIIOTHEHHS MEPhI TIPECEUYCHUS B BUJIC JOMAIIIHETO
apecra.

B cuny nonoxxenuii PazbpsicHeHNH MO OCYIIECTBICHUIO KOHTPOJIS HAJl JIM-
1[aMH, B OTHOLIEHUH KOTOPHIX Ha3HaYeHa Mepa MPECeueHusl B BUJE JOMAIIIHETO
apecra, uncnekuuss YVC B teuenue 24 yacoB (QUKCHUpYET B KypHale ydeTa
(axT HapylIeH!s] OrPAaHUYECHUH WM 3aIIPETOB B MECTE UCIIOJIHEHUS HaKa3aHUs,
3areM, TaKkKe B TeueHue 24 yacoB, HHPOPMUPYET cienoBaresis Jubo J03HaBa-
TeJs 10 JaHHOMY YTOJIOBHOMY J€Nly M HaIlpaBisieT B OpPTraHbl JO3HAHUS WU
CJIEJICTBEHHBIE OpIaHbl, B IPOU3BOCTBE KOTOPHIX HAXOAUTCS YTOJIOBHOE JIENO,
YBEIOMIICHHE O HapyIICHHWH JIUIIOM, B OTHOIICHHH KOTOPOTO HM30paHa Mepa
IIpECEYEeHUs B BUJE JOMAIIHEr0 apecTa, yCIOBUM HMCIOIHEHUS NaHHOW MeEpbl
npecedenus [2, c. 29].

Crnenyer OTMETHTh OTCYTCTBHE Y YTOJIOBHO-HCIIONHUTEILHONW MHCIICKIIUN
MTOJTHOMOYHI 1O OOPAIICHUIO B CyJ C MPEACTaBICHUEM 00 U3MEHEHHUH MEPHI
MIPECEYEeHHUs, YTO OTPAHUYMBACT UX KOMIIETCHIINIO KaK KOHTPOJIUPYIOIIETo Op-
raHa u TpedyeT HEeMmoCpeACTBEHHOIO U TIOCTOSHHOIO B3aMMOJIEHCTBHSI CO Clie-
JIOBATENISIMU U JIO3HABATEIISIMHU.
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Takum oOpaszom, Kpyr noHoMouni uHenekin YUC momkeH ObITh THO0
pacimpeH, 100 B TIOJHOM Mepe mepeiaH B 3Tod yactu opranam MBJI, mo-
CKOJIBKY OOpalleHue B Cyl C MpecTaBIeHHeM 00 M3MEHEHUHN MEpHI Mpeceue-
HUS Ha JF000H CTaJiuK YyTOJIOBHOTO CYJIONTPOU3BOJICTBA SBIISETCS BAKHOU (PyHK-
LUEH IpYU OpraHU3aLUU KOHTPOJIS.

Ha npaxTuke BCTpeyaroTcs ciy4an 0TKa3a o03peBaeMbIMU WIIH OOBUH:IE-
MBIMH OT IPUMEHEHHS ayJUOBU3YaIbHBIX, SIEKTPOHHBIX U MHBIX TEXHUYECKHUX
CPEICTB, B TOM 4YHCJI€ MX HAMEPEHHOIO MOBPEKACHUS JTHOO0 YHHUTOXKEHHS.
[Ipu 5TOM OTBETCTBEHHOCTH JIMLA U TIOJIHOMOUUS coTpyaHukoB YUC B naHHOM
cllydae HE perIaMCHTHPOBAHEI, UTO HE JTACT MpaBa KaKUM-THO0 00pa3oM BO3-
JeHiCTBOBATH Ha JIUII0, HECOOMIOIAIONIEe YCTAaHOBICHHBIC ITPAaBUIIa HAXOKICHUS
10J] IOMALIHUM apeCTOM.

[IpencraBnsercs 1enecoo0pa3HBIM YCTAaHOBUTh HE TOJBKO OTBETCTBEH-
HOCTBB (hopMe U3MEHEHHS MEPhI IIPeCceueHHst Ha OoJiee CTPOTYIO 3a HapyIlIeHHE
OFpaHI/I‘leHI/Iﬁ U 3alIpe€TOB JIMIIOM, B OTHOIICHUN KOTOPOI'O Ha3HAYCH Z[OMaLHHPII;‘I
apect, HO ¥ MaTepHalbHYI0 OTBETCTBEHHOCTh 32 HapylICHHUE, MOBPEXKICHHUE
T100 YHHUTOXKCHHE TEXHUUECKUX CPECTB, UTO MPeAocTaBUT nHcHekuuu YUC
OoJiee 3HAYUTENbHBIE «PbIYard BIUSHU» Ha TIOA03PEBAEMbIX U OOBHHAEMBIX H
MO3BOJIUT COKPATUTh YMCIO HapymeHuid. OTKa3 OT UCMOJIb30BAHUS TEXHUYE-
CKHUX CPEICTB AOJDKEH ObITh MOTUBHPOBAH C YKa3aHUEM IIPUYUHEI, TOJTBEPIK-
JICHHOU HEOOXOMUMBIMH JOKYMCHTAMH, ¥ 0(pOpMIICH B THCEMEHHOU (hopMe.

Taxkum 00pa3oM, HECMOTPA Ha TO YTO Mepa IPeceyeHUs B BUJIE IOMAIIHEr0
apecra Obuta u3BecTHa u 710 2001 1., MpakTHKa NPUMEHEHUS JaHHOW MEpHI U
OCYIIECTBIICHUS KOHTPOJS HAJ €€ MCIIOJHEHHEM He BBIpadOTaHa 10 CHX IOp,
YTO CYIIECTBEHHO yCIIOXHseT QyHKIIMOHUpoBaHue U pazButue Y C. Heobxo-
JIMMBI CYIIIECTBEHHbIE N3MEHEHUS U JIETAIN3aIMsl TTOJI0KEHU YTOIOBHO-IIPO-
[ECCYaJIbHOTO KOJCKCa P® u mnBIX HOPMAaTHUBHBIX ITPABOBBIX AKTOB, CBA3aH-
HBIX C periaMeHTauueit neareabHoct YHWC, opraHoB clencTBUSl U JO3HAHUS
u MB/] PO.
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article/n/problemy-ispolneniya-domashnego-aresta-v-rossii-na-sovremennom-
etape (nara oOpamenus: 23.02.2020).
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Oco6eHHOCTH AapOMTPAKHBIX CIIOPOB ¢ (puaIHATIAMU
1 MPEeICTABUTEILCTBAMH HHOCTPAHHBIX IOPHINYECKUX JIHII

B cutyanusx, xorga B HEYJIauHbIX YKOHOMHUYECKHUX OTHOLIEHHSX, OCIOXK-
HEHHBIX UHOCTPAHHBIM 3JIEMEHTOM, MEXKY POCCUHCKUM IOPUANYECKUM JIULIOM
Y MHOCTPAaHHOW KOMITAaHHEH Ha CTOpOHE 3apyOe)KHOTO KOHTPAreHTa BBICTYIIA-
eT ero (uiIrai UK MpeaCcTaBUTEIbCTBO, MOKET BOZHUKHYTH BOIPOC, K KOMY
UMEHHO Oy/yT HaIlpaBIeHbl HEOOXOIUMbIC HCKOBBIC TPEOOBAHMSI.

OCHOBHBIM KpUTEpUEM OTIHYUS PUIIHAIIA OT MPEACTABUTEIBCTBA CIYKUT
Habop ero ¢yHkuuid. Tak, mpencTaBUTEILCTBO OPraHU3aLUK OTPAHHYEHO
JUIIb MPEICTAaBICHUEM MHTEPECOB IOPUIMYECKOrO JIMLA Ha OMpeeIeHHON
Tepputopuu. B cBoto ouepens, hpunuan koMnaHuu sBisgeTcss 000COOICHHBIM
MoJpa3AeieHuEM, CIIOCOOHBIM YaCTUYHO WJIM IOJIHOCTBIO OCYLIECTBIIATD
(GYHKINHT IOPUAMYECKOTO JIUIA, B TOM YHCIIE €0 MPEICTaBUTEILCTBA.

B coorBerctBum ¢ 4. 3 ct. 55 'K P® Hu ¢unmansl, HU NpeacTaBUTEIb-
CTBa HE SBJIAIOTCSA OTAEIbHBIMHU WJIM, HAlpUMEp, JOYEPHUMH IOPUANYECKUMU
JUIAMU 110 OTHOLIEHHIO K OCHOBHOW OpIraHM3alluy, MOCKOJbKY CO31al0TCs U
JIEHCTBYIOT Ha OCHOBaHUM I1OJIOKEHUHN, YTBEPKACHHBIX opranuzanueil. Kpome
TOTO, (PMITHATIBI WM MPEICTABUTEIHCTBA HAJICISIOTCS UMYIIIECTBOM IOpHINYC-
CKOTO JIUIIa, CO3/IaBIIIETO UX.

Eme omHuM 00OCHOBaHHMEM MOJHON MOJKOHTPOIBHOCTH (DUIHAIOB U
MIPEICTABUTENBCTB OPUIUUECKOMY JIMIY CIYXKHUT 1. 129 mocraHOBIeHHs
[Mnenyma BepxoBuoro Cyna P® ot 23 utons 2015 1. Ne 25 «O npumeneHun
CyZaMH HEKOTODBIX MOJIOKeHUH pasnena | yactu nepBoit ['paxaanckoro ko-
nekca Poccuiickoit @eneparum, nepBeii ab3a1] KOTOPOro TOBOPHUT O TOM, YTO
MTOJTHOMOYHS PYKOBOIUTEIS MPEACTaBUTEIHCTBA MK (DHITHAIa HE TOIBKO OC-
HOBBIBAIOTCS Ha IPaBWIIaX, CONEPXKALIUXCA B YUPEIUTENbHBIX JOKYMEHTaX
OpTraHM3alrd, HO M JOJDKHBI OBITH MOAKPEIUICHBI TOBEpEeHHOCTHIO. Kpome
TOrO, a03. 2 yTBEpXKIACT, UTO NPH HAIUYUHA y PYKOBOIHUTEIS NPEACTABH-
TENbCTBA WM (UiIHalia MOJIHOMOYHMI Ha TOJIUCaHUE JOTOBOPOB OT UMEHHU
IOPUJIMYECKOTO JINIA CACJIKH CYUTAIOTCSI COBEPIICHHBIMU OT JIMI[A OpTraHu3a-
uuu [3].

VscHUB Hepapxulo, nmpaBa U QyHKIUH NPEACTABUTENBCTB U (DUIHAJIOB TIO
OTHOUIEHUIO K IOPUINYECKOMY JIUILY, CIEAYET PACCMOTPETh BOIIPOC O BO3MOXK-

© Toncros O. 1., 2020.
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HOCTH YJacTHs B apOUTPakHOM pa3OupaTebCTBE MOAPA3ICICHI KOMITAaHAN B
KaueCTBE OTBETUYMKOB WJIM UCTLIOB.

ComntacHo ct. 44 ApOutpakHoro mporieccyanbHoro kojekca PO (ATIK
P®), croponamu apOUTpa’KHOTO MpoIecca B KAUCCTBE OTBETUYMKOB M HCTIIOB
MOTYT BBICTYIaTh OPraHNU3aAIMHU (B TOM YHCIIC IOPUANIECKHE JIHIA) U FPaKIaHe.
Yacts 5 ct. 27 AIIK PD conep:xuT HHOPMAIHIO O TOM, KTO MOXKET SBISITHCS
CTOpOHOH cnopa. IIoMHMMO pOCCHICKUX CpPeau HUX IPUCYTCTBYIOT HHOCTpPaH-
HBIE M MEKIYHAapOJHbIE OpraHU3aLNH.

IIpaBoBoif HOpMOH, comep Kalell MpaBUIIa, PETyIUPYIOIIUE BOIIPOC O BO3-
MOXHOCTH YYaCTHS IIPEICTAaBUTEIHCTBA WM (IITHAA B KAYECTBE CTOPOHEI CY-
JeOHoro pa3duparenbeTsa, spisercs cT. 36 AIIK P®. [onoxenue miacut, 4to
Tr00BIe MICKH K IOPUANICCKOMY JIUILY, KOTOPBIE MOTYT OBITH CIEIACTBUEM IEsI-
TENFHOCTH MOAPA3ICICHIS ATOTO I0PUANICCKOTO JIUIA, TOJLKHBI OBITH TIOAaHBI
B apOMUTPaXHBIHA CY/ 0 MECTY HaXOXKACHUS KaK CaMOM OpraHn3alid, TaK U ee
IPEICTABUTEIILCTBA WIIH (DHIHaa.

OcHOBBIBasiCh Ha BBILIENEPEUUCIICHHBIX [IPABOBBIX HOPMaX, MOXKHO CHe-
JaTh BBIBOJ, YTO 3a BCE ACHCTBUS MPEICTABUTEILCTB U (PUIMATIOB IOpUANIEC-
CKOI'O JIMLA IpPSIMYIO0 OTBETCTBEHHOCTb HECET HENOCPENCTBEHHO TI'0JIOBHOU
otuc, T. €. KOMIAHUS B LEJIOM.

OKOHOMHYECKUE CIOPbI C YYaCTUEM HHOCTPAHHBIX KOMIIAHMM, TOUHEE HX
TO/Ipa3/IeNICHUI, MOTYT PacCMaTpPHUBAThCs apOUTPasKHBIM cy/ioM Poccuiickoii De-
Jiepaliyy, B TOM YMCIIe TIPH YCIIOBUM HAaXOXJI€HUs Ha Tepputopun Poccuu mpen-
CTaBHUTENHCTBA WITH (pHITHAIa MHOCTPAHHON OpraHm3aIii. Takum 00pa3om, B CITy-
yae HapylleHMs IIpaB MOAPA3eIeHUEM MHOCTPAHHON KOMIIAaHWM MCTELl BIIPaBe
TIO/IaTh MCK B aJIPEC UCKIIIOYUTEIHHO CaMON OpraHM3aIii, HO B TOT apOUTPaXKHBIH
Cyl, [ HaXonuTcs noapasjeneHue opranusauuy. OCHOBaHUSIMU PaCCMOTPEHUS
CTIOpa ¢ MHOCTPAHHOM KOMIIaHHEH B apouTpaxxHoM cyae Poccuiickoit @enepanmu
SIBJIAIOTCSI YCIIOBHE M (haKT MCIIOIIHEHHS JIOTOBOpa Ha Tepputopuu Poccuu [2].

B cimyuae eciu cTopoHamMu IO JOrOBOPY SBIISIOTCS OpraHU3alUU, IOMU-
MO OIHCAHHBIX PAaHEE BApPUAHTOB MOJCYJHOCTH BO3HUKAIOIIUX apOUTPAKHBIX
CIIOPOB C MHOCTPAHHBIM KOHTPAreHTOM HauOolsiee MOMYJISPHBIM SBISIETCS €e
IIPEJBAPUTEIILHOE OIPEAEICHHUE YePE3 TPETEHCKYIO0 OTOBOPKY. Bo ncnonnenue
apOUTPaXKHOTO COIVIAIIEHUS Ha YPOBHE KaK MEXIYHAapOIHBIX JIOTOBOPOB, TaK
Y HALMOHAJIBHBIX 3aKOHOJATEIbCTB OOJIBIIMHCTBA CTPAH NPEAyCMOTPEHO IJia-
BEHCTBO CODIJIALLIEHUS HAJ HAUMOHAJIbHBIM IpaBoM. ClenoBaTeabHO, IPU Ha-
JUYUHU TPETEHCKOH OrOBOPKH TOCYIapCTBEHHBIN Cy/I 00S3aH OCTAaBUTh UCK 0€3
paccMOTpeHHsI MO0 MPEKPaTUTh Pa30MpPaTeNbCTBO A MCIOTHEHHS MTPAaBUIL,
YKa3aHHBIX B JIOTOBOPE MJIN cornameHud [ 1].

Taknm 06pa3oM, MOKHO CAETATh BHIBOJ O MOJTHOTE BO3ZMOXKHBIX ITPABOBBIX
Croco00B pa3pelieHns: apOUTPaKHBIX CIIOPOB, BBHITCKAIOIINX M3 OTHOIICHUH,
OJTHOM M3 CTOPOH KOTOPBIX SIBJISICTCS MPEACTABUTEIBLCTBO WM (DUITHAI OpraHu-
3anun. OCHOBHAsI 0COOCHHOCTh TAKUX CIIOPOB COCTOUT B YCTAHOBJICHUU HaJlIe-
JKAILEro OTBETYMKA, KOTOPBIM SIBIIETCS. HEIIOCPEACTBEHHO caMa OpraHHU3aLus.
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3ak/i0ueHue OPaAYHOIO I0TOBOPA C y4acTHEM
HHOCTPAHHOTO JIeMeHTa

Bpaunblii 10rOBOp MPUHATO paccMaTpuBaTh KaK HEKUH WHCTPYMEHT IS
pEerylupoBaHUsl UMYIIECTBEHHBIX OTHOLIEHUH CyNpyroB. MOKHO 3aMETHUTb,
YTO B HACTOAIIEE BPEMSs MPOIECC MHTETPAIIM MUPOBOTO COO0IIEeCTBa BhIpa-
J)KE€H BeChMa APKO, B YaCTHOCTU IIUPOKO PACTPOCTPAaHEHA MPAKTHKA 3aKIT0-
YeHUs1 OpakOB C MHOCTPAHHBIMU TpakaaHamu. VIMEHHO IJisl Haajexaineit
MPaBOBOH 3aIUTH HHTEPECOB CYIIPYTOB MPEJIaracTcs 3aKII0ueHIe OpaqHoOro
JIOTOBOpA.

Cunraercs, YTO MEPBEHCTBO B HICE CO3IaHHS OpPavHOrO TOTOBOpA IPH-
HaJUTe)KHUT COBpeMEeHHOM EBporre, omHaKko JaHHOEe MHEHUE OIIHO0YHO. TepMuH
«OpauHBIil TOTOBOPY» YIOMEHAJICS €IIe BO BpeMeHa Iapsi Xammypanu. B moro-
BOpE OBLIH MPONHCAaHBI HE TOJIHKO HMYIICCTBEHHBIC OTHOIICHUS CYIIPYTOB, HO
1 TIOJIO’KCHUS O HACICAOBAHUN COBMECTHO HAKUTOTO B OyIyIeM MMYIICCTBA.
Xots OpadHbIil JOrOBOp He OBUT 00s3aTeNIeH K 3aKIFOUCHHIO, €ro IOSBIICHUC
MOJTYYHIIO BEChMa MINPOKOE PaclpoCTpaHEHHUE B OOIIIECTBE.

© Koponera K. A., 2020.
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B Anrmmu n ®pannmy nosBieHne OpavyHOro JI0roBopa 00yCIIOBINBAIOCH
HEOOXOIMMOCTBIO COXPAaHEHHMS 3a )KCHIIIMHOM, BCTYNArOIIEH B Opak, a TakKe 3a
€€ POJICTBEHHUKAaMH TaK Ha3bIBAEMOTO JJOOPadHOTO UMYIICCTBA.

Ha Pycu Gpaunslii JOroBop Ha3bIBaJdM «CTOBOPOMY», U (PAKTUUECKU OH 3a-
KJTIOYAJICSI MEXKTy CEMbsIMU OyayIiux cynpyros. [Tociaeqaum 3auactyio faxe He
MIPEI0CTABIIIACH BOBMOXKHOCTh CaMOCTOSATENILHO BBIOpATh ce0e CITyTHUKA HITH
CIYTHUILY >Xu3HHU. JlanpHeliee pa3BUTHE MHCTUTYTA 3aKJIIOYEHUS OpavHOTo
JoroBopa Habmonanock B Poccun B nepuoa pedopm Ilerpa I. B nocnepeosio-
LIMOHHBIA NMEepHOA 3aKOH MpeaycMaTpuBall 0OILIyI0 COOCTBEHHOCTb CYNPYTOB.
Henocpencreenno nocine pacnaga CCCP nosBUiI0Ch NOHATHE «4acTHast co0-
CTBEHHOCTbY.

CornacHO COBPEMEHHOMY POCCHIICKOMY 3aKOHOAATEIHCTBY, OpauHBIM JI0-
TOBOPOM IMPU3HACTCS COTIAIICHNE JIUII, BCTYTAIOMNX B OpaK, WIIN COTJIANICHNE
CYIIPYTOB, OTIpE/IETsIONIee UX UMYIIECTBEHHBIC MTpaBa U 00s3aHHOCTH B Opa-
ke U (mm) B ciryvae ero pacropskenus (ct. 40 CK P®). XapakrepHast ocobeH-
HOCTh JIOTOBOPA COCTOUT B TOM, UTO €r0 MOXHO 3aKJIIOUUTH U 70 Opaka, ofHa-
KO IOPUUUECKYIO CHITy OH IPHOOPETAET TOIBKO ¢ MOMEHTA TOCYAapCTBEHHOM
perucTpanuyu OpadyHoro coro3a. JloroBop 3axirouaeTcss B MUCbMEHHON (opMme
U MOIJIKUT 00s3aTeIbHOMY HOTapualbHOMY yAOCTOBepeHHt0. OCHOBHOH Lie-
JIbI0 JOKYMEHTa ABJSETCS U3MEHEHUE YCTaHOBIEHHOTIO 3aKOHOM peXHUMa c00-
CTBEHHOCTH CyIpyroB. IIpu 3akiroueHuy 10roBOpa NPOUCXOIUT U3MEHEHHE C
3aKOHHOTO pEeXMMa Ha JOTOBOPHBIH. [loMrMo pekima mMmyInecTBa OpadHBIi
JIOTOBOP MOXKET OIIPEICIATH MpaBa M OOS3aHHOCTH CYIPYTOB IO B3aUMHOMY
COJICPKAHUIO JIPYT JIpyTa, CIOCOOBI y4acTHs B JIOXO/ax cynpyros [4, c. 61].
B Teuenue cynpykeckoil >KM3HH OpadyHbIN JIOTOBOP MOXKET OBITH TiepeodopM-
JICH HEOTPaHNUCHHOE KOINIECTBO Pas3.

3aKOHOATENLCTBO Psijia 3apyOeKHBIX CTpaH MpeayCcMaTpUBaeT 3aKOHHBIN
WA JIOTOBOPHBINA PEXUM IMPABOBOTO PETYIMPOBAHUS WMYIIECCTBEHHBIX OTHO-
nieHuit cympyros [2, c. 125]. Ilpouenypa 3akiatoueHusi OpadyHOTro JOTOBOpPA B
Pa3HbIX CTpaHaX UMEET CBOU OCOOCHHOCTH, OTIAMYAIOIINE €€ OT HOPM, COZlep-
JKAIMXCS B 3aKOHAX Pa3MUYHBIX MPaBOBBIX cucteM. Hampumep, B Benukoopu-
TaHUW CYLIECTBYIOT TPU THIIA OpaYHOTO KOHTpakKTa: HoOpadHbid (pre-nuptial
agreement), Opa4nblii (post-nuptial agreement), JOTOBOP O COXHTEILCTBE
(cohabitation agreement).bpauHblii ¥ TOOpPaYHBI KOHTPAKTBI Pa3IHYarOTCS
TeM, 4TO MOCJIEIHUN 3aKiIroyaeTcs He Mo3aHee 4eM 3a 28 JaHeil 1o rocynap-
CTBEHHOH perucTpanuu Opaxa, a mepBbIif — HEMOCPEICTBEHHO B MIEPHO Opa-
Ka. YTo KacaeTcs T0roBOpa O COBMECTHOM IPOKUBAHHUH (COKUTEIBCTBE), TO OH
3aKITIOYaeTCs JTUIAMH, HE BCTYMAONMMH B OpaK, JJIs OTIPEeICHNs] CTOPOHAMH
YCIIOBHI COBMECTHOTO TIPOYKUBAHHS U YCIOBUH MPEKPALICHHUS COKHUTEIHCTBA.

3axmroueHue OpadHoro joroBopa B Utamuu 1o aexadpst 2012 r. cunranock
HE3aKOHHBIM anpuopu. B COBpeMEHHBIX peanusx UTalbSHCKUI 3aKOH MO3BO-
JSeT cynpyraMm BBIOMpaTh MEXAY AByMs PEKHMaMH BIAJCHUS WMYIIECTBOM:
coBMmecTHBIM (la comunione dei beni) u pazaensHbiM (la separazione dei beni).
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Br16op cynpyru MoryT cienarb JTu00 BO BpeMs OQHUITMALHONW PETUCTpaIlul
Opaka, 1100 BO BpeMs IIPOBEICHIsI IIEPKOBHOTO 00psizia OpakocodeTanus. Eciu
BBIOOp HE OyZeT cleslaH, UMYIIECCTBO aBTOMATHUECKH CUUTAETCS OOIIHM.

Yro KacaeTcsi CMEIIaHHBIX OPAaKOB, TO IPaBO, KOTOPOE OyJeT MIPUMEHATHCS K
HUMYLIECTBEHHBIM OTHOLIEHUSAM CYIIPYTOB, OlIpeeIsieTcs I'aarckoil KoHBeHIueH
ot 14 mapra 1978 . [2, c. 125]. Ctpanamu — yuactHuLaMu KoHBEHIMHU sIBJISI-
torcst @panuus, JlrokcemOypr, Hunepnanast, ABctpus u llopryranus. CornacHo
nojoxeHusiM KoHBeHIMHU, Cynpyrd MOTYT BbIOpaTh OAHO M3 IIPaB: MPaBoO JIO-
0oro rocynapcrsa, rpakJJaHUHOM KOTOPOT'O SBJISIETCS OMH U3 CYNPYrOB; IPaBo
TOTO rOCY/IapCTBa, B KOTOPOM OJIMH U3 CYIIPYTOB UIMEET CBOE 0OBIYHOE MECTOXKHU-
TENTLCTBO; TIPABO TIEPBOTO TOCYNAPCTBA, B KOTOPOM ONIMH U3 CYIIPYTOB PHOOpE-
TaeT HOBOE OOBIYHOE MECTOKUTEILCTBO Mociie Opaka (ctT. 3 KoHBeHInn).

MO)XHO 3aMETHUTb, YTO CEMEMHbIE NPAaBOOTHOLIECHUS, OCIOKHEHHBIE yda-
CTHEM HHOCTPAHHOTO SJICMEHTA, PEryIHpYIOTCS KOJUIM3MOHHBIMH HOPMaMH
[3, c. 35]. TepMHH «MHOCTpPAHHBIIM AIIEMEHT» BKIIOYAET B c€0sl HHOCTPAHHBIX
rpaskaaH; 00BEKTHI TPAXKIAHCKUX MIPAB, HAXOASAIINECS 3a TPAHUIICH; HHOCTPAH-
HBIX IOPUAMYECKUX JMIl U UHbIE HHOCTPAHHBIC 31eMeHThl. CeMeHbIM KOJIeK-
coM PO ycTaHOBIIEHO, UTO MPH 3aKIIOYEHUHN OPavHOTrO JOTOBOPA WIIH COIVIaIIe-
HUS 00 ymjiare alluMEeHTOB, €CJIH CYIIPYTd He UMEIOT OOIIEero IpaskJaHCTBa UITH
COBMECTHOTO MECTa UTENIbCTBA, OHH MOT'YT U30paTh 3aKOHOAATENbCTBO, MO/
Jexaliee NpUMEHEHHIO, yKa3aB 3T0 B OpayHOM JIOTOBOpE WJIM B COIVIALICHUU
00 ymutate anmumenToB (1. 2 cT. 161 CK P®). Ecnu cynpyru He oroBapuBaioT
MPUMEHUMOE K HUM ITPaBoO B OpayHOM JIOTOBOpE, TO NpuMeHsieTes 1. 1 ct. 161
CK P®, cornacHo KOTOpOMY JIMYHbIE HEUMYILIECTBEHHbIE U HMYILLECTBEHHbIE
npaBa U 003aHHOCTH CYIPYTOB OIPEICIIIOTCS 3aKOHOAATEIBCTBOM roCyaap-
CTBa, HA TEPPUTOPHH KOTOPOTO OHU MMEIOT COBMECTHOE MECTO JKUTEIHCTBA, a
IIPU OTCYTCTBHUHU TAKOBOTO — 3aKOHOJIATEIECTBOM TOCYIAapCTBa, HAa TEPPUTOPUH
KOTOPOTO OHH MMEJH MOCICIHEE MECTO KUTENIbcTBa. CleayeT OTMETHTh, YTO
COBMECTHOE MECTO KUTEIBCTBA — 3TO HE MECTO PETUCTPALIUH CYIIPYTOB, a Me-
CTO UX (PAKTHUECKOTO OCTOSIHHOTO NMPOKUBAHUS.

Crout y4ecTh, YTO IpU MOJYMHEHUH HOPMaM MHOCTPAHHOTO TOCylapcTBa
HE clielyeT 3a0bIBaTh 00 UMIIEPATUBHBIX HOPMaX POCCUHUCKOTO 3aKOHOJATElb-
ctBa. Tak, Hampumep, eciu OpadHBI JOTOBOP OrPaHWYHBACT IIPABOCIOCO0-
HOCTb, JI€€CIIOCOOHOCTh CYIIPYIOB HJIM BOIIPOCHI, CBA3aHHBIE C BOCIMTAHUEM
JIETeH, TO TaHHOE TIOJIOKEHUE JIOTOBOpa HE OyIeT MpUMEHsThCs B Poccuiickoi
®enepanuu (ct. 42 CK PD).

B coBpemMeHHOM 3aKOHONATENBCTBE, KacaromieMcs OpadyHOTO J0TOBOpa,
uMeeTcs psi mpoOieM, TpeOyIomnX UCCICOBaHNS M JaTbHEHIIero yperynu-
poBaHMSA. MOXHO BBIIEIUTH PaOOTHl TAKMX BBIIAIOIINXCS YUCHBIX B 00IacTH
IpaXkIaHCKOI'O U ceMelHoro npasa, kak M. 1. bparunckuii, B. B. Burpsauckuii
uap. [1,c. 19].

OnHoilt 3 npobieM, HarpuMmep, sIBsieTcs: OTCyTcTBUE B CeMeHOM KOJeK-
ce PO HOpM, Ha ciyuail ecnu cynpyru He UMEIU U HE UMEIOT OOLIEro MecTa
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JKUTENBCTBA, HO IPU 9TOM SIBIISIIOTCS T'PaskAaHaMHU HHOCTPAHHOIO FOCYapCTBa.
B naHHO¥ cuTyanuu npencTaBisieTcs 1enecoo0pa3HbIM JoMoTHUTE CeMeiHbIH
xozekc PO u npeyiokuTh B TAKOM CUTyaluy IPUMEHATh HOPMBI TOI'O rocyAap-
CTBa, IPaXXJaHAMHU KOTOPOTO SIBJISIOTCS CYTIPYTH.

BenyTcs HaydHBIE JUCKYCCHUM IO BOIPOCY OOOCHOBAHHOCTH TOTO, YTO,
COINIaCHO 3aKoHopaTenbcTBY Poccuiickoit denepaiun, OpauyHbIM JIOTOBOPOM
MOTYT PEryJIHpOBaThCS TOJNBKO MMYIIECTBCHHbBIE OTHOLICHUS CYIpPYIOB, B TO
BpeMs KaK B 3aKOHOJATEIILCTBE Psijia 3apyOekKHbIX CTPaH MPELyCMOTPEHO, UTO
IPEeAMETOM OpayHOro JOroBOpa MOTYT BBICTYNATh U JIMYHbIE HEUMYIIECTBEH-
HbIe OTHOLICHUS] MEXAY CYNpyramMH, B YaCTHOCTU MO IOBOJAY BOCIUTAHUS
JeTel 1 OIpeseNIeHNs] MX MecTa JKHUTENbCTBA B CIydae PacTOpXKEeHHs Opaxa.
[Ipeobmamaetr MHEHNME, YTO 3aKOHOIATENb TIOIIET II0 BEPHOMY IIyTH, OCKOIBKY
B KaueCTBE MPABOBOH 3alIMTHI MHTEPECOB HECOBEPIICHHOIECTHUX AeTeit Cemeii-
HBIH Koeke PO mpexycMaTpuBaeT coraiienne o0 yriare aTuMeHTOB U BKITIO-
YeHHE B OpavIHbIN JOTOBOP MOJOOHBIX BOIPOCOB HEIEIECO00Pa3HO.

Pestomupyst Bce BBIIICH3IOKEHHOE, MOKHO CKa3aTh, YTO B COBPEMEHHBIX
peaHsIX HHCTUTYT 3aKII0UEHHs OpauHOTo JOTOBOPA PACIPOCTPAHEH KAK MEX-
Iy TpaskIaHaMH OJTHOTO TOCYAAapCTBa, TAK U MEXKAY NMPEACTABUTEISIMU PA3HBIX
cTpaH. [y HaAnekalero yperyaiupoBaHus UMYIIECTBEHHbBIX OTHOLICHUII Cy-
IIPYroB U PEKOMEHAYETCS 3aKJIIOUCHUE TAKOro COMNIAIEHMs, KaK OpauHblil 10-
TOBOP.
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MeskayHapoaHO-IIPAaBOBasi 0XPaHa 310POBbs
B Poccuiickoii Degepanuu U cTpaHax — 4JeHAX
EBpomneiickoro corwsa

OIHMM U3 OCHOBHBIX M HEOTHEMJICMBIX TIPAB IPaXk/iaH sSBIIACTCS MPaBo Ha
OXpaHy 370pPOBBS, O YEM CBHACTEIBCTBYIOT KaK MEXKITyHapOAHbIC, TaK W HAIH-
OHaJIbHbIE aKTHI.

B cooTBeTcTBHH C POCCHICKHM 3aKOHOIATENLCTBOM, B YaCTHOCTH C (he-
JepanbHbIM 3akoHOM OT 21 HosOpst 2011 . Ne 323-D3 «O06 ocHOBax OXpaHbI
30poBbs TpaxaaH B Poccuiickoit deaepannmy, Kaxablii IMEET IIPaBo Ha OX-
paHy 3710poBbsi. OOecrieunBaeTCs 3TO CO3AaHUEM ONMaroNpHATHBIX U Oe30mac-
HBIX YCIIOBUI Tpy/a, ObITa, OT/BIXA, 00yUCHHUS TPaXKAaH, TOCPEICTBOM 3a00ThI
00 OKpy:xaroIeit cpee, MPeAoCTaBICHUS KaUeCTBCHHBIX MPOIYKTOB MUTAHUS,
JIEKAPCTBEHHBIX CPEACTB. MEAUIMHCKAsT MOMOIIb SIBISIETCS HEOTHEMIIEMBIM
3JIEMEHTOM OXPAaHBI 3]10POBbsl IpakaaH. Kaxkablil uMeeT mpaBo Ha OKa3aHUE
MEJUIMHCKOM oMol 6e3 B3MMaHUs IJIaThl B TOM 00beMe, KOTOpPbIH rapaHTu-
pYyeTcst TOCYJapcTBOM, a TAKXKe Ha IPE0CTABICHNE TUIATHBIX MEANIIMHCKHX YC-
JIyT, €CIIH TOTO TpeOyIoT 00CTOATEeNbCTBA. PaBHEIM 00pa3oM rpaxkaaHe NMEIOT
MpaBo Ha MPOQUIAKTHKY, ANATHOCTUKY, JICUCHHE, PeaOMIINTAIINIO B MEIUIINH-
CKHX OPTaHM3aIMAX B YCIOBHAX, COOTBETCTBYIOLINX CAHUTAPHO-TUTHEHHUE-
CKHM TpeOOBaHMAM; Ha 3aLIUTY CBEICHUI, COCTABIAIOIINX BpadeOHYIO TalHY;
Ha OTKa3 OT MEANIIMHCKOTO BMEIIATEIBCTBA U P.

ITomumo ¢enepanpHoro 3akoHa «O0 OCHOBAX OXPaHbI 3I0POBHSI TPaKIaH B
Poccuiickoit dexneparum» B HacTosIIee BpeMs chepa 3ApaBOOXPAHCHUS UMECT
LIMPOKOE IIPABOBOE perynuposanue. B nepsyto ouepens 3o Koncrurynus PO,
KOTOpasi SIBJISICTCS OCHOBOI HAI[MOHAJIBHOTO 3aKOHOAATEIbCTBA B OTHOILICHUU

© Opnena JI. M., 2020.
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OXpaHbI TIPaB IPakKIaH B 00JACTH 37J0POBBS U ONPECIIICT MPaBoO KaXKI0TO Ha
OXpaHy 3/I0POBbS U MEAMIIMHCKYIO MOMOIIb. OOIenpru3HaHHbIC TPUHITUTIBI |
HOPMBI MEXXTyHapOIHOIO IIpaBa B cTpaHax EBponeiickoro corosa, ABISISICh CO-
CTaBHOM YacThio MpaBoBOM cucTeMbl Poccuiickoit denepaliuu, Takxke 3aKpe-
TUISIFOT TOJI0KEHMSI, KacaroIlluecst BOIIPOCOB 3/10p0oBbs. K HUM MOKHO OTHECTH:

— CT. 25 BeeoOueit nexnapanuu npaB 4eJI0BeKa;

— ¢T. 9 MexayHapoIHOro nakra 00 YKOHOMHUYECKHX, COLIMATIbHBIX U KYJb-
TYpHBIX [IPaBax;

— c1. 13 EBporelickoil KOHBEHIIMH O COIMAILHON U METUITUHCKON TIOMO-
1y,

— EBpomnetickoe cornameHne o IperoCcTaBIeHIH MEAUIIIHCKOTO 00CTyKHU-
BaHWS JIMIIAM, BPEMEHHO TIPEOBIBAIOIINM Ha TEPPUTOPHH APYTOH CTPAHEI,

— Coramenue 00 OKa3aHWH MEAWIIMHCKON ITOMOIIHM TpaskgaHaM TocCy-
napctB — ydacTHUKOB ConpyxectBa HezaBucumoix I'ocymapcers.

N3BecTHO, 9TO NIEeATENLHOCTD CUCTEMBI 3/JPaBOOXPAHCHUS SBIISCTCS OHUM
u3 Hambollee Ba)KHBIX HAIPABICHHWN PAa3BUTHS U CTAHOBJICHHUS TOCYIApCTBa.
K coxanenuto, B HacTosIee BpeMs IEHCTBUTEIBHOCTh TakoBa, 4To B Poccuii-
ckoit @enepannu 3hHEKTUBHOCTD 3aKOHOJATEIBHOTO 00ECTIEYeHHU S TPaB IPaxK-
JlaH Ha OXpaHy 310pOBbs Ha (heepalbHOM U PerHOHAILHOM YPOBHSX JlajeKa OT
ontuMalibHOM. HecMoTps Ha TO YTO HAIIMOHAJIHOE MPABO HACUUTHIBAET 0OJIb-
1I0€ KOJMYECTBO HOPMATHUBHBIX NPABOBBIX aKTOB, PErYIMPYIOLIMX BOMPOCHI
MEAMLIMHBI B CTPAaHE, €ro HeJlb3s B MOJIHOW Mepe MPU3HATh JOCTATOUHBIM JIJIs
pelIeHus psaa 3a1au.

[Ipobmemsl, CBsI3aHHBIE C IPaBaMU TPaKIaH B 0OIACTH OXPaHBI 30POBBS,
CBSI3aHBI €II€ U C TeM, YTO YCTaHOBJIEHHbIE 3aKOHOJATEIbCTBOM CTaHIAPTHhI
OKa3aHMs OeCIUIaTHOW MEIMIIMHCKON MOMOIIM B TOCYJapCTBEHHBIX U MYHH-
[MUTNATBHBIX YUPEXKISHUSIX HE COOMONAIOTCS B JOIDKHOM 00beMe. CBsA3aHO 3TO
C HEJIOCTATOYHBIM JUTS d((HEKTUBHON ACSITEIBHOCTH MEIUIIMHCKUAX YUYpEeKIe-
HUI (MHAHCUPOBAHHEM CHUCTEMBI 3IPAaBOOXPaHEHHs CO CTOPOHBI TOCYIapCTBa.
B pesynbrate rpakjaHaM NpUXOAUTCS oOpallaThes 3a IUIATHONW MEAUIMHCKON
MOMOIIBIO M OIIaYMBaTh YacTh CBOETO JICYEHUS M3 COOCTBEHHBIX CPE/ICTB.
[lytu pemienus naHHOW mpoOieMbl HEOOXOJMMO MCKaTh B MPABUIIBHOM pac-
MIPEACICHUN PECYPCOB, B YaCTHOCTH MaTepHaibHOro obecriedeHus. Cremyer
MIPUHATH TaKAE MEpPHI, KOTOPHIC MO3BOJAT TOCYAapPCTBY YBEIHYIHUTEH (DHHAHCH-
pOBaHHE U MOAEPHU3UPOBATh OOOPYIOBAHUE YUPEKICHUH, I7le OKa3bIBaeTCs
MEAMLIUHCKAs [IOMOIIb.

PaccmoTpumM naHHBIN BOMPOC Ha MPUMEpPE CTpaH — WieHOB EBponeiickoro
coto3a. Tak, Bo @paHuuu oxpaHa 310pOBbs HallpaBlieHa B IIEPBYIO O4epeb Ha
po0JIeMbl METUITMHCKOTO TpyJa. B CBsI3U ¢ 3TUM Ha TPEANPHUITUAX U B Y-
PEXIEHUSIX OPTraHU30BaHbI CTICIIUANILHBIC CITYXKOBI, TpeTHA3HAYCHHBIE ISl TTpe-
JIOTBPAILEHHS JTFOO0TO YXY/ICHUS 310POBbs pAOOTHUKOB MIPU OCYILECTBICHUT
HUMU TPYJ0BOH JesitenbHoCcTH [1, ¢. 377]. Bosblioe BHUMaHuE yaenseTcs: MeIu-
LIMHCKOHM CTpaxoBKe, KOTOPast MOKPHIBAET OCHOBHYIO YaCTh PACXO/I0B IPaXKAaH.
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s MamonMynux U 0e3pabOTHBIX TPaXKIaH, a TAKKe IS JCTEH M CTyICHTOB
TaKOE CTPAXOBAHHE SBISICTCS OCCIIIIATHBIM.

Crnenyer KOHCTaTUpOBaTh, YTO B HAIIeW CTpaHEe pacxXoibl TOCyIapcTBa Ha
00s13aTeNTbHOC MENUIIMHCKOE CTPAaXOBaHHE YBEIUYMBAIOTCS. TeM HE MeHee,
YUUTBHIBasE CTOUMOCTH IUIATHBIX YCIYT, MEIUIIMHCKHUX MPEnaparoB U MHOTHX
MIPOLELYP, PACXOAbI TPAXKIaH 3a4acTyIO MPEBBIIIAIOT PACXO/Ibl FOCYIapCTBa.

MenunuHa B ['epMaHuu 10 CUX TIOP OCTAETCs OHOM U3 BEChbMa Pa3BUTHIX U
IIPU 3TOM CTPEMUTENIBHO COBEPILEHCTBYIOMIMXCS, HO TIPU 3TOM U OY€Hb JA0PO-
rocrosuieid. B ['epmanuu npaBo rpaxkJjaH Ha OXpaHy 3J0POBbs 3aKOHOJATEIbHO
He 3aKperieHo. 3a00Ta O 3710pOBbE HACEJIEHUS BbIPaXKaeTcs B OTHOLIEHUH Bpa-
4Yeld, 3aMHTEPECOBAHHBIX B OKa3aHUM KAY€CTBEHHOW MEIUIIMHCKOW TTOMOIIH, K
MaIeHTaM, KOTOpble 00pallatoTcs K HUM B cllydae 3a0osieBaHus. AMOynarop-
Has MEAMLIMHCKas TOMOILb B [epMaHuU OCYILIECTBIIAETCS YaCTHBIMU BpayaMu
0011eii MPaKTUKH, BEAYIIMMHU HAOIOICHUE 32 COCTOSIHUEM 3/I0POBbSI CBOUX I1a-
UeHTOB. [Ipr 3TOM B 3aBUCMMOCTH OT CIIOKHOCTH 3a00JIeBaHMIA Bpadu KBaJIU-
GUIIpPYIOTCS Ha CIICIUATUCTOB IIUPOKOTO U y3Koro npoduis [2].

PaccmarpuBas B 1esioM 3apyOeKHBIH OMBIT B chepe OXpaHbl 30POBbS,
MOXKHO CKa3aTh, YTO MEXJIy rnepenoBbiMu cTpaHamu (Ppanuus, ['epmanus,
Snonus, BenukoOpuranus, CIIA) nabmronaercsa koHkypeHuusi. CTOUT yka-
3aTh, uTOo Poccus Takke yyacTByeT B 9TOM KOHKYPEHIMH, OJHAKO HECKOJIBKO
OTCTAeT OT OCTAIBHBIX, YTO B IIEPBYIO OYEPEIb BBI3BAHO TAKHMMHU (PAKTOPaMHU,
KaK KOPPYIIIIHS, TDKEIIBIC YCIOBHS MIPOXKIBAHUS, MECTHBI MEHTAIUTET, OOJIb-
mwe oyepenu K Bpadam. Kpome Toro, Bo MHOTHX OOJBHUIIAX OTCYTCTBYET Ka-
YeCTBEHHOEC O0OPYHOBAHNE, TTOMEIICHHUS HY)KIAIOTCS B PEMOHTE, 3apILIaThI
MEIUIIMHCKUX pPaOOTHUKOB HEBBICOKHM, IITAT COTPYIHHKOB MEIyUpEKICHUI
3a4acTyl0 HE YKOMIUICEKTOBaH. B CBSI3U € 3THM ToCcyJapcTBy HEOOXOAUMO TIPH-
JIOKHUTh MAaKCUMYM YCWIIMH JUIS YCTpaHeHUs (JaKTOPOB, HE MO3BOJISIONIHNX JI0-
CTHYb O0JIee BEICOKOTO YPOBHS OXPaHbI 3J0POBbsI TPaXKJIaH, CAeTaTh MEUIIMHY
JIOCTYIIHOH ISl BCEX CII0EB HACENEHHSL.

Taxum 00pa3om, cucrema 3paBOOXpaHEeHHUs 3aHUMAaET BaXKHOE MECTO B Op-
raHu3aIuy MOJIMTUKY JTF000T0 rocynapcta. B Poccuiickoit @eneparuu u crpa-
Hax — wieHax EBporeiickoro coro3a npasa U CBOOOIbI YeJIOBEKa U IPayKIaHNHA
SIBJSIFOTCS BBICIIICH IIEHHOCTBIO. [0CYIapcTBO TrapaHTHPYET UX COONIOACHUE U
3amuty. [IpaBa rpaxiad B 00JacT OXpaHbl 37J0POBbS SIBIISIOTCS TaK)Ke BAXKHOM
COCTABJISIOLIEH NPABOrO CTAaTyca JMYHOCTH, HO, KaK MOKa3bIBAIOT CTAaTHUCTHKA
W Hay4YHBIC JaHHBIE, 3PAaBOOXPAHEHNE M MEIUIIMHA B HAIIEH CTpaHe U 0COOCH-
HO peajM3alys MpaB TpakIaH B 9TOH 0OIAaCTH OCTaBISIOT JKENATh JTy4IIETo.
Crnenyer oOpaTUTh BHUMaHHE Ha HEOOXOAUMOCTh HE TOJIBKO U3MEHEHHS TIpa-
BOBOW 0a3bl, KOMIUIEKCHOTO PEIICHUS BOMPOCOB 3aKPEIUICHUS U PeaTu3aIliu
MIpaB rpayKAaH HA OXpaHy 3J0POBbSI CO CTOPOHBI TOCYIApPCTBA, HO U PEabHOTO
BJIACTHOTO pEIICHHUsI 3TUX BOMpocoB. LlenecooOpa3Ho, Hampumep, cO3/1aBaTh
JIOTIONTHUTENIbHBIE KOMUCCUHM B TPOKYPOPCKOM HAal30pe, KOTOpble OyayT cie-
JIUThH 32 COOIOICHUEM TpaB IPaXaaH, KaCaloLINXCsl BOMPOCOB 310pOBbs. ONbIT
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pa3BUTHS B 00IACTH OXPAHBI 37I0POBHS MOJKHO TI03aMMCTBOBATh Y 3apyOCKHBIX
CTpaH, MMOCKOJIBbKY UX MOJMTHKA B 3TOM HalpaBJICHUH 0oJiee IeMOKpaTHYHA.
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CoBMecTHOe 3aBelllaHue Cynpyros

Jlo mocieiHero BpeMeH! B POCCUICKOM 3aKOHOATEIBCTBE CYIIECTBOBAIN
JIBa OCHOBAHMSI HAcJIEZIOBaHUS: 110 3aKOHY M 1o 3aBemanuto. C 1 urons 2019 .
3aKOHO/IATeIh BBEJI UCKITFOUEHHE U3 TIOCIIETHETO MPaBUiIa JUIS JIHII, COCTOSAIINX
B 3aperucTpupoBaHHOM Opake. Teneps cynpyri UMEIOT PaBO COCTABUTH OJIMH
JIOKyMEHT Ha JIBOUX: COBMECTHOE 3aBEIlaHnue CYNpyroB. [T1TaBHOE mpenmyiiie-
CTBO TAKOTO 3aBEIIAHUS COCTOUT B TOM, YTO OHO MO3BOJISIET CyNpyTaM Mo CBOe-
MY YCMOTPEHHUIO ONPENCIUTD CYIb0Y HE TOJIBKO COBMECTHO HAKUTOTO MMYIIIC-
CTBa, HO M JIMYHOTO UMYIIECTRBA KaXJIOTO Ha CITyYall CMEPTH KOTO-THO0 U3 HHX.

B cooTBeTcTBHU ¢ HOpMaMH TpaBa B CiIy4ae CMEPTH OJHOTO M3 CYNpPYroB
COBMECTHO Ha)XMTOE MMYIIECTBO JICJIHUTCS ITOTOJIaM, €CJIM HHOU PEKUM COO-
CTBEHHOCTH HE MPEIyCMOTPEH OpauHbIM JIOTOBOPOM, T. €. IOJIOBHHA TaKOTO
MMYLIECTBA IEPEXOIUT NIEPEKUBLIEMY CYIIPYTY, a Ipyras I0JIOBUHA BKIIOYAET-
Csl B HACJICJICTBEHHYIO MACCy U JICIIUTCS MEK/Yy BCEMH HACIICTHUKAMHU.

Jlo HenaBHEro BpeMEHH TakKoW MOPSIOK Mepexojia MMYINECTBa Haclead-
HUKAaM CYNpPYTH M3MEHHTh HE MOIIM. 3aBEIlaHME HE MOIIO OOOWTH 00s3a-
TEJNBbHYIO CYNPYXKECKYIO JONI0 U OIpPENeIUTh MHOM PEeXUM Hacieq0BaHus,

© CwmuixoBa E. A., 2020.
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a 3aKIIOYCHHBIA OpayHBIN JOTOBOP, YCTAHABIHMBAIOIIUN PEXHUM pa3NeiIbHOMN
COOCTBEHHOCTH, MOT MIPUBECTH K YIIEMJICHHUIO UMYIIECTBCHHBIX MIPaB OIHOTO
u3 cynpyros [2, c. 17].

CoBMeCTHOC 3aBEIIaHNE CYNPYTOB BKIIOUACT B ceOsl TMOMOKEHHS OpadHo-
ro JOroBopa U 3aBelianus ogHoBpeMeHHO. Ilo cmbiciy m. 4 cr. 1118 I'pax-
npaHckoro koaexkca PO (I'K PD) B coBMECTHOM 3aBEIlaHUU CYIPYTH BIIPaBe 1O
0000IHOMY COIIACUIO ONPEACIUTD CyAb0Y UMYILECTBA TOCIE CMEPTH KaXKJ0TO
U3 HUX, B TOM YHUCIIE HACTYNMBIIEH OTHOBPEMEHHO. B pamMkax COBMECTHOroO
3aBelllaHMs CYIpPYTrd MOT'YT 3aBElaTh Kak 00Ilee UMYILECTBO, TaK U UMYIICTBO
Ka)KIO0TO M3 HUX JIFOOBIM JIMIIaM, JIFOOBIM 00pa3oM OIPEeNeNUTh JIONU Haclend-
HHUKOB, JHMIIUTh HACIEJCTBA OJHOTO, HECKONBKUX MM BCEX HACIEIHHKOB, HE
yKa3blBasi IPUYHMH TAKOTO JIMIIEHHUS.

CocraBneHne COBMECTHOTO 3aBEIIAHMS MMEET HEKOTOPBIE 0COOCHHOCTH:
OHO 3aKJIIOUAeTCsl MEXAY TpakJaHaMHU, COCTOSAIIMMU B 3apErUCTPUPOBAHHOM
Opaxe, MOAJTICKUT 00S3aTEIHHOMY HOTApPHAIFHOMY YIOCTOBEPECHHUIO, HE MOXKET
OBITH COCTABJICHO B BHJE 3aKPHITOTO 3aBEIIAHUS, 3aBCLIATEILHOTO PacIopsi-
JKeHUS B OaHKE, a TAaKXKe B UPE3BbIUAMHBIX 0OCTOSTENbCTBAX. YIOCTOBEPCHUE
3aBEIAaHMs MPOU3BOIUTCSA TOJIBKO B NPHUCYTCTBHU OOOUX CYHPYTOB M, €CIH
CYNPYTH HE BO3PaXKAIOT, MOUICKUT 00s3aTenbHON BUuaeopukcanuu [1, c. 64].
OTMeHa UM U3MEHEHUE 3aBELIaHusl IPOM3BOAUTCS B CIIEUATBHOM HOPSIKE.

CoBMecTHOE 3aBeIaHuEe MOXKET OBITh OTMEHEHO IPU JKH3HU BTOPOTO Cy-
Tpyra WK mocie ero cMepTr. Hampumep, mpu coBepiieHnn cCOOCTBEHHOTO 3a-
BEIllaHHs OJHUM U3 CYIPYrOB COBMECTHOE 3aBEIllaHHE YTPauuBaeT FOpUANYE-
cKyto cuiy. IIpu ynocTtoBepeHHH HACIIEICTBEHHOIO J0T0BOpa, COOCTBEHHOIO
3aBelllaHKs OJHOTO M3 CyNpYIOB, M3MEHSIOLIETO B YaCTH WIIM OTMEHSIOIIETO
IIOJIHOCTBIO COBMECTHOE 3aBELIAHUE, U B HEKOTOPBIX APYIHX CIlydasX HOTapUyc
JIOJDKCH U3BECTUTH 00 3TOM BTOPOTO CYNpyra. ITO SIBISICTCS CYIIECTBEHHBIM
HEI0CTaTKOM COBMECTHOI'O 3aBElLaHMsl, IIOCKOIbKY HOTapUYyC yBEIOMIISIET BTO-
poro cympyra 1o ouTe 0 MeCTy >KUTENIbCTBA, YKa3aHHOMY B 3aBewianuu. Ha
IIPAKTUKE BO3MO)KHA CUTYyallMs1, KOIJa MECTO KUTEIbCTBA BTOPOIO CyIpyra 13-
MEHUJIOCH U B PE3yJIbTaTe OJUH U3 CYIPYroB OTMEHUI COBMECTHOE 3aBEIIaHNUE,
a BTOpOH He y3Han o0 3ToM. He coBceM MOHATHO U MPAaBOBOE MOCIEICTBUE
OTMEHBI 3aBEIlaHNs OJHUM U3 CYIPYIOB MOCIE CMEPTU APYIOro.

Hopmbl 0 HeneHCTBUTENBHOCTH 3aBELIAHUS U HEJCHCTBUTENBHOCTH CJie-
JIOK IMPUMEHSAIOTCS U K COBMECTHOMY 3aBelaHuto. COBMECTHOE 3aBEIlaHKe
MOKET OBITH OCIIOPEHO MO HCKY JIF000T0 M3 CYNpyToB MPH UX KU3HH, a MOCIIe
CMEepTH — JIFOOBIM TPETHHM JIMIIOM, YbH IIPaBa HapyIICHHI JaHHBIM 3aBEIla-
HUEM, YTO SIBJISIETCA €LIE€ OJHUM HEIOCTaTKOM HOBEJUIbI POCCHHCKOIO IIpaBa.
Hanpumep, 10060 poCTBEHHHUK, JINIICHHBIH IpaBa HACICOBAHUS 10 CMBICITY
COBMECTHOTIO 3aBELLaHMs], BIIPABE €I0 OCIIOPUTH, YTO MOXKET HAPYIIUTh IOCIE-
HIOIO BOJIIO COCTABUBIINX €TO JIMII. 3aBEIIaHUE YTPAUUBACT 3aKOHHYIO CUITY U B
Cllyuae pacTOp KeHUsI Opaxa MM NpU3HaHUS Opaka He/leHCTBUTENBHBIM KaK 110,
TaK U I0CJIE CMEPTU OJHOIO U3 CYIIPYIOB.
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Takum 00pa3zoM, HOBBIH CHIOCOO OGOPMIICHHS 3aBEIIATEILHOTO PACIIOpsi-
JKSHUSI IPEIOCTABIISIET BO3MOYKHOCTD CYIIPYTaM OIPEISIIUTh CyAb0y UX 00IIero
umyuecTsa. IIpy 3TOM IpakTHKa IPUMEHEHUS COBMECTHOIO 3aBELIAHUS CY-
NpPYTOB HA JAHHBII MOMEHT eIie He C(OPMUPOBAHA, HEU3BECTHBI TTOCIEACTBHS
HOPMaTUBHOTO YPEryJIMPOBaHUSA HOBOTO MHCTUTYTA HACJIEICTBEHHOTO MpaBa.

Cucok JuTeparypsl

1. Menvnuuyx M. A. O COBMECTHOM 3aBEIIaHUH CYNpPYroB // 3aKOH U Ipa-
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OcobennocTn npuMeHeHus1 HUGPOBBIX
TEeXHOJIOTHIi B /IOTOBOPHOM NpaBe

HudpoBbie TEXHOIOTUU CTPEMUTEIBLHO Pa3BUBAIOTCS, MPOHHUKAs BO BCE
cepbl YenoBeYecKoi neaTeNbHOCTH. X MCmonb30BaHue CIIOCOOHO MOTHSATH
Ha Ka4eCTBEHHO HOBBIN YPOBEHb YKOHOMHUKY TOCYJapCTBa U, COOTBETCTBEHHO,
CYLIECTBEHHO IMOBIUATh HAa YPOBEHb JKM3HU HaceJeHus. B Ommxaifiue necs-
TUJIETUS B PEAIbHOM CEKTOpE SKOHOMUKH BCE OM3HEC-NPOLIECChI, B3aUMOACH-
CTBHE MPEIIPHUITUI CO CTEHKXOIICPAMH, & TAKKE PHIHKH PECYypPCOB MPETEPIIIT
3HAUUTEIbHBIC TPaHC(POPMAIINH, TTOACTPANBASCH IO TPEOOBAHUS ITH(DPOBBIX
TEXHOJIOTHH U cucteM [2, ¢. 251].

B 2017 1. mpaButensctBo PD yrBepamino nporpamMmy «lludposas sxoHO-
MHKa», B paMKaxX KOTOPOi IperycMOTpeHa peann3anus GpeaepaabHoTo IMPoeKTa
«HopmaruBHoe peryiupopanue nudpoBoit cpensd» (poekT 4.1). B ykazanHoM
IPOCKTE MPEITyCMOTPEHBI pa3paboTka (eaepasbHOTO 3aKOHA IS «yPETyIHpo-
BaHU CTaTyca COBEPIIAEMBIX B MUCbMEHHOHN (ANIEKTPOHHOHN) (opMe CAETOKY,
a TaKk)Ke aBTOMAaTH3UPOBAHHBIX («(CaMOMCIIONHSIEMBIX») A0TOBOpoB (M. 1.3) u
npuHATHE (PeepalbHOTO 3aKOHA, HAIMPABICHHOTO HAa YTOYHEHHE MOHATHUS

© KOmuna 10. 10., 2020.
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ANIEKTPOHHOTO JOKYMEHTA, OIpEICICHNUE MPOIEAYP XPaHCHHS TOKYMEHTOB,
B TOM YHCJIC DIIEKTPOHHBIX, UCTIOJI30BAHMSI U XPAaHEHHUS DIICKTPOHHOTO Iy OITH-
KaTa (dIeKTpoHHOTo 00pa3a) nokymenra (1. 1.4). CornacHo ykasy [Ipesumenra
P® or 7 mas 2018 1. Ne 204 «O HaunMOHANBHBIX LIESX U CTPATErHUECKUX 3a/1a-
yax pa3Butus Poccuiickoit @eneparuu Ha nepuoa 10 2024 roga» (nanee: ykas
[Ipesunenta PO Ne 204), x koniy 2024 roja Ha 0a3e 3TOW IPOrpaMMBbI JOIDKHA
OBITH MpeoCTaBICHA OTHOUMEHHAs HAallMOHAIbHAS IPOTrpaMMa.

ComnacHo yxka3zy [Ipesunenta PO Ne 204, npaButensctBoM PD coBmect-
HO C OpraHaMH TOCYJapCTBEHHOHN BiacTh cyObeKTOB Poccuiickoit deneparuu
IOJDKHA OBITH pelIeHa 3a/1ada 10 CO3MaHUI0 CUCTEMBI ITPaBOBOTO PETYINPOBA-
HUS TU(GPOBOI SKOHOMHUKH, OCHOBAHHOTO Ha THOKOM TIOIXOJIe B KX 101 cdepe,
a TaKXXe M0 BHEJAPSHHIO TPAXKIAHCKOTO 000opoTa Ha 0asze MU(POBBIX TEXHOIO-
ruif (a03. 1 mm. «O» m. 11 ykasa I[Ipe3unenta PO Ne 204). [Tpu aTom B ykaze
Ipesnnenta PO ot 9 mas 2017 1. Ne 203 «O Crparernu pa3BuTus nHGpOpMAanu-
oHHOTO OoOmmecTBa B Poccuiickoit deaeparmu va 2017-2030 roasn mudposast
HSKOHOMHKA OTIpe/IeTIsieTCs KaK X03HCTBeHHAs IS TEbHOCTh, B KOTOPOH KJTtO-
4eBbIM (PAKTOPOM MPOU3BOJCTBA SBJISIOTCS JaHHbIE B U(PPOBOM BHUjE, 0Opa-
0oTKa OoMbIINX 00BEMOB U MCIIOIB30BAHUE PE3YABTATOB aHAIN3a KOTOPBIX 110
CPaBHEHUIO C TPAJAULMOHHBIMU (hOPMaMU XO3SHCTBOBAHMSI MO3BOJISIOT CyIlle-
CTBEHHO IOBBICUTH d()(EKTUBHOCTH PA3IUYHBIX BUIOB MPOHU3BOICTBA, TEXHO-
Joruii, 000pyIOBaHUS, XPAHCHUS, TPOIAXKH, TOCTABKH TOBAPOB U YCIYT.

OTO JIOTHYHO, MOCKOIBKY HCIIONB30BaHNe MHTepHEeTa M IH(POBBIX TEX-
HOJIOTHH (HaXke Ha MpUMepe OTHOUICHUH KYIUTH-TIPOJa’KH) COKpAIIAeT BPeMs
Ha MTOWCK Ka9eCTBCHHOW MH(OpPMAIIK KaK JJIsI BCEX YIaCTHUKOB IPaBOOTHO-
IICHUH, TaK W U IPEIIpUHAMATEICH, CHIDKACT TPAHCAKIIMOHHBIC U3/ICPKKU
MIPAKTUYECKH JI0 HYJIS, YTO 3HAYMTEIIHHO MOBBIIIACT IPOU3BOAUTEIBHOCTh TPY-
Ja ¥ 39 HeKTHBHOCTH UCTIONB30BaHUs KanuTamna. JJoctymHocTs nHpOpMau o
[IeHaX Ha MPOAYKIIMIO BBIHYKAeT KOMIIAHUHM KOHKYPHPOBATh 3a MOKYTaTeleH,
BHEPSTh MHHOBAINH, TAKHE KaK CO3/1aHue MOOWJIbHBIX MPHUIOKEHUH IS 1O-
KYTIKH TOBapOB U 3aKIIOUYEHUE JOTOBOPOB B MIHTEepHETE.

B nacrosiiee BpeMs HCIONB3YIOT HECKOIBKO (hOpM TIOTOBOPOB B MIHTEpHETE.

Connamrenre o click wrap agreement: monp30BaTeI UMEIOT BOBMOKHOCTD
COIJIACUTHCS C YCIIOBUSIMHU COTVIAIIICHUS ¥ HAYKaTh HA COOTBETCTBYIONIYIO KHOIIKY.

Cornamenne 0 TPOCMOTpe-00epTeiBaHUK (Web-wrap): B 3TOH MOZETH
MIOJTH30BATENIh IMEET BO3MO)KHOCTBH HCIONB30BAaTh THIIEPCCBUIKY H, €CITH OH
HaMepeH cOoOIrIaTh YCIOBHUS, COOOIIUTE O TOM, YTO OH OyAeT IPO0IKATh HC-
M0JIb30BaHNE U TIPUHUMAET yCIoBHs coramenus [ 1, c. 15].

['paxnaHCKO-TIPaBOBOI IOTOBOP, 3aKIFOYCHHBIN B JICKTPOHHOM BHUJIE C HC-
MOJIb30BAHMEM JIEKTPOHHOU ToAnMcH. B 1imdpoBoM mpocTpaHCTBE rapaHTOM
HEU3MEHHOCTH JIOKYMEHTA U TOATBEPKIACHUS aBTOPCTBA SBJISACTCS YCUIICHHAS
AIIEKTPOHHAS MOJUCH — KBAIN(UIIMPOBAHHAS WM HEKBAIN(DUITUPOBAHHAS.

KoHKpeTHBII KOHTPAKT SIBJISIETCS OCHOBOM IS 3aKitoueHust caenku. OnuH
13 BOKHEHIINX TE3UCOB O BOBHUKHOBEHHH O0S3aTENbCTB, YIOMSHYTHIN B 1. 2

192



ct. 307 'K P®, BpIpaskaercs B TOM, 4TO JIOTOBOP BBHICTYIMAET KaK OCHOBaHUE
BO3HUKHOBEHHS 00S13aTENIbCTB, 3aHIUMAsl TIPU 3TOM IPUOPUTETHOE MECTO CPEH
IIPOYUX OCHOBAHUIL.

MecToMm 3aKiTI0YeHUs JOTOBOpa ¢ UCTIONIb30BaHUeM ceTH «HTepHeT» cuu-
TAeTCs MECTO KUTENbCTBA WM I0PUANYCCKUN aJpec JMIA, ACTAIOIEro mpe-
JIOKEHHUE O 3aKIIOUEHUH JJoroBopa (0epThl), €CIIM MHOE HE yKa3aHO B JI0TOBO-
pe (ct. 444 TK PD).

B cBoro ouepenp, ortankuBasich ot TpeboBanuii ct. 435 'K PO odepra kak
MIPEATIOKEHHIE 3aKITFOYHTE JTOTOBOP TOJDKHA HMETh CICAYIOIIUE XapaKTEePUCTH-
KH: TOCTATOYHYIO OIPEAEICHHOCTh, BRIPAKCHIEC HAMEPCHUSI OJHOTO KOHTpa-
TeHTa pacCMOTPETH ce0s BMECTE C IPYTUM, KOTOPOMY aKIenTHpyercs odepra;
CoZIepKaHne B TEKCTE CYIICCTBEHHBIX YCIOBHH moroBopa. Kpome toro, B coort-
BETCTBUM C IYHKTOM 3 cTatbu 434 u pasznenom 3 crarbu 438 'K PD. HeobOxo-
JIUMO YYHUTBIBATh, YTO B CHIIy Pealli3allii 3aJJ0)KCHHBIX B YKa3aHHBIX HOPMax
TpeboBaHMii (HampuMep, OTTpy3Ka TOBapa WIH YIUIaTa HY>KHOH CyMMBI) TOPOXK-
JIaeT CIIeJICTBHE KBaJH(PUKAIIUN JJOTOBOPOB KaK MUCHhMEHHBIX.

[Ipu BbIMONHEHMH corameHuii browse-wrap (web-wrap) monb3oBarenb
SIBHO HE COTVIAIAETCA C MpelaraeMbIMH YCIOBHAMU. B 3ToM koHTekcTe 1. 1
cT. 160 'K P® Obu1 gononHeH m. 2, B KOTOPOM TOBOPHUTCS, YTO «ITUCbMEHHAs
(dopma crenku OyneT TakxKe cOOMIONaThCs B CIIy4ae COBEPILICHUS CACIKA JIHLIOM,
HCTIONB3YIOIIIM AJICKTPOHHBIC WIIA UHBIE TEXHUIECKUE CPEACTBA, TO3BOJISIONINE
BOCIIPOHM3BECTH HA MaTepPHAILHOM HOCUTEJIC HEM3MEHHOE COJICPKAHIE CUCIKH,
TpeOOBaHHE O TOMIHCAHUN KOTOPOH BRITIOHSIETCSI, €CITH CII0CO0, TO3BOJISIONIHI
JUITY, UMEIOIIEMY 3aBelIaHne, B HOBOW pemaknuu myHKTa 2 crathi 434 'K PO
HE yKazamy». /IoroBop MOKeT OBITH 3aKITIOUCH B MMCHMEHHOU (hOpMe MyTeM Co-
CTaBIICHUS IOKYMEHTA (B TOM YHCIIC AIEKTPOHHOTO), TIOAIMTUCAHHOTO CTOPOHAMM,
WM 0OOMEHa TNHChMaMH, TellerpaMMaMH, 3JICKTPOHHBIMHU JTOKYMEHTaM# JH00
WHBIMH JAHHBIMU B COOTBETCTBUH C npaBuiaaMu 1. 2 1. 1 ct. 160 I'K P®.

CymiecTByloT J1Ba croco0a TPUHYIUTENBHOTO WCIIOJHEHUS TpaXKaaH-
CKO-TIPaBOBBIX JJOTOBOPOB B IU(POBOM BHUJIE.

1. [lognucanue 10roBOpa ¢ MOMOIIBIO KBaTHU(PUIUPOBAHHON DIIEKTPOHHON
noamucu CAP. KpanuduiupoBanHnas HOAMICh NOATBEPKIACT aBTOPCTBO U HE-
M3MEHHOCTh COICpIKaHMsI AOKyMeHTa mocie ero noxmucanus. CAP crnemyer
MOJTYYUTH JIMIHO FIIH IO JOBEPECHHOCTH B CEPTUPHUKAINOHHOM LIEHTPE, aKKpe-
IUTOBaHHOM MHHHUCTEPCTBOM cBsi3u PO. DriekTpoHHas MOAMNCH JOJKHA OBITh
JIEWCTBUTEIBHON HA MOMEHT HOAIMCAHUS JOKYMEHTA.

2. Tognmucanue A0TOBOpa C MOMOIIBIO MPOCTOM AIEKTPOHHOW IMOAINCH
WIA HeKBaIu(PHUIMPOBAaHHOW 3nekTpoHHON moanucu (HOIT). Eciam cropoHsr
pelIaT uCToNb30BaTh 3TH BHUJIBI TIOANKCEH B IIpoliecce IOKYMEHTO000pOTa, OHU
JIOJDKHBI CHAaYalla 3aKJIFOYUTh JIOTOBOP, B KOTOPOM MPU3HAIOT X FOPUITUECKYIO
cuity (cT. 4 3akoHa Ne 63-D3 «O06 snekTpoHHOU oAnucky). Hacrosmmii goro-
BOp YCTaHaBJIMBAET TPEOOBAHUS K BHUJY MOAMUCH, PEKBU3UTAM JIOTOBOPA, €ro
(dopmary u npyrue ycnosus. Ecinu Takoe cornamnieHue CyuiecTByeT U CTOPOHBI
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COOJIIONATOT M3JI0KECHHBIC B HEM MPAaBUIIA, HICKTPOHHBIC TOKYMEHTHI IPH3HA-
FOTCSl OKOHYATEIbHBIMH.

DJEeKTPOHHBIA JIOTOBOP, KaK W JII0OOW JAPYrodl JOKYMEHT, TOAMUCAHHBIN
KBaJTU(UIIMPOBAHHOW 2JIEKTPOHHOU MOANKUCHIO, SKBUBAJICHTEH OyMa)KHOMY J10-
KyMEHTY, TIOANMCAaHHOMY OT PYKH.

B cnyuasx, npsiMo onpesnenaeHHbIX (eaepanbHbIM 3aKOHOM WJIM MHBIMH
HOPMAaTUBHBIMU MPAaBOBBIMU aKTaMH, JOKYMEHT JOJDKEH OBITh MOJATOTOBICH
TOJIBKO Ha OymaskHOM Hocutene (1. 1 cr. 6 3akoHa Ne 63-D3 «O06 31eKTpOH-
HoU moarmcwy). CornacHo 3akoHy Ne 44-D3 «O KOHTPAKTHOH CHCcTEME B cepe
3aKyIIOK TOBapoB, PaboOT, YCIYT UISI 00CCIICUCHHS TOCYIaPCTBCHHBIX U MyHU-
[UITAJIBHBIX HYKI», HEKOTOPBIE JOTOBOPHI MOTYT OBITH 3aKIIFOUCHBI TOJIBKO B
ANIEKTPOHHOM BHJIE.

Taknm 00pa3oM, B KOHTEKCTE Pa3BUTHUS IH(PPOBON SKOHOMHUKH IIPEAYCMO-
TPEHBI HECKOJILKO BHJIOB JIOTOBOPOB B ceTH «VHTEpHET», NMpH 3aKIIFOYCHUN
KOTOPBIX JOMYCKAIOTCS aKIENT MUCHbMEHHOW O(epThl M COBEPILICHHUE CIICIKH C
MTOMOIIBIO DIIEKTPOHHBIX MJIM UHBIX TEXHUYECKUX CPE/ICTB.
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AKTyaJbHBIE IP00/IeMbI JOI0OBOPA BO3ME3/IHOIO
OKa3aHMs IOPUANYECKHX YCIYyT

B neiictByromeii penakuun [paxaanckoro xoxekca PO (I'K P®D) kon-
CTPYKLHS JIOTOBOPAa BO3ME3IHOTO OKa3aHUs YCIIYT BBIIEISIETCS B OTACIBHYIO
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IJIaBy, HO, COTTIACHO CT. 783, rpaHMIIBI €¢ MPABOBOTO PETYIUPOBAHUS HE 000-
3HaueHbl. K 3TOMy mpaBoBOMY MEXaHH3MY JOIOTHHUTEIBHO MPUMEHHMEI 00-
IIYE TIOJIOKCHHUS O OBITOBOM TIOZIPSIIC M €r0 BHJAX B TEX XapPaKTEPHBIX YepTax
U crenn(uKe, KOTOPbIE COOTBETCTBYIOT IpeAMETy Aorosopa. Yacts 2 ct. 779
I'K PO conep:kuUT TOCTYNHBINH MEpeUeHb YCIyT, 0043aTeNbCTBA O OKA3aHUIO
KOTOpBIX peryaupyrorcs . 39 'K P®. [l ocHOBHOI Macchl JOTOBOPOB 3a-
KOHOJATeNb MPEAyCMOTPEN KOHKPETU3UPYIOIIKE CIICUANbHbIC aKThI AT pa3-
HBIX cep. Hanpumep, 11 00pa3oBaTenbHbIX YCIyT CYLIECTBYET (efepanb-
HBIA 3aK0H 0T 29 nexabps 2012 1. Ne 273-D3 «O6 obdpazoBanuu B Poccuiickoit
®enepanumy», HO IMEIOTCS TIPABOBBIC KOHCTPYKIINH, YETKO BEIpabOTaHHAas 3a-
KOHOzIaTeNnbHast 0a3a KOTOPBIX Ha CErofHs oTcyTcTByeT. K HMM oTHOCATCA M
IOPHJIUYECKHE YCIIYTH.

CTpyKTypHOH COCTaBIISIIONIEH MPABOBOTO PETYIMPOBAHUS paccMarpuBae-
Moii KoHCTpyKIuH siBysercs 1. 39 'K PD, npeacrasistomas co0oii omHOBpe-
MEHHO ¥ Ipeanicanue, u orpannienue. CymecTByIOT Takxke GpeaepaabHbIi 3a-
KoH «O0 a/IBOKaTCKON AESITENbHOCTH U a/IBOKaType B Poccuiickoii deneparmmy
ot 31 mas 2002 1. Ne 63-03 u «Konekc npodeccroHalIbHOM STHKU aJIBOKATa.
Ho npo6nema 3axitouaercst B TOM, YTO YCIYTY IPEACTaBUTENbCTBA B CYNEOHBIX
3acelaHUsIX MOTYT OKa3bIBATh U T€ CYOBEKTHI, KOTOPBIC HE 00IaA0T aJJBOKAT-
CKUM CTaTyCOM, BCIIEICTBHUE UETO JIOTUUHO 3aKJIFOUUTh, UTO UX AEATEIbHOCTD
HE KOpPPENUpyeT ¢ JOIYyCTUMBIMU B JAHHOM 00J1aCTH HOPMATUBHBIMU IIPABOBBI-
mu aktamu [4, c. 43].

He menee akTyanbHYI0 TpOOIEMy MPEACTABISACT ASSATEIFHOCTD HA PHIHKE
IOPUANYECKHUX YCITyT HeJOOPOCOBECTHBIX JIHII, KOTOPBIE HAXOIAT CBOM HHTEpEeC
B COBEPIIICHUH MTPECTYITHBIX (Yallle BCETO KOPPYIIIUOHHBIX) AestHUN [2, ¢. 156].
[IpencraBnsieTcss BOBMOXKHBIM OLIEHUTH CTAaTUCTUYECKHE TaHHBIC IO KOJIMYe-
CTBY OOpamieHuil rpax/iat, pa3MeIIeHHbIC Ha O(UIMATBHBIX CaliTaxX MpOKypa-
Typsl 1 MuHuctepcTBa roctuuuu PO, 1 npoaHaau3upoBarh 10JIyYE€HHBIE CBE-
neHust. Jluna, KoTopble 3a COBEpIICHUE MTOCTYIIKOB, MpoTuBopeyanux Kogekcy
Ipo(eCCUOHANBHON 3THKH, UM C MPOTUBOMPABHBIM YKJIOHOM OBLIH JIMIICHBI
BO3MOXKHOCTH OCYLIECTBISATh NPO(ECCUOHATBHYIO ACATEIbHOCTh B aJBOKAT-
CKOM WJIM HOTapHaJIbHOM COOOLIECTBE, JOMYCKAIOTCS K OCYILECTBICHUIO 0pU-
JMUYECKOM MOMOILM B KauecTBE ACHCTBYIOLIMX MPAKTUKYIOIIUX HOPUCTOB. Mo-
IIEHHUYECKHE CXeMbI IIPUMEHSIOTCS HePe/IKO, 0COOSHHO B Hanbosee pa3BUTHIX
peruonax Poccuu. JlokanbHble 0puandecKHe OpraHU3alUM, KOHCYIbTallMOH-
HbIE LEHTPbI HABS3BIBAIOT JOIOBOP, SBJISIOMIMIACS MPEAMETOM JJaHHOH CTaThu.
Oxazanne mpodecCHOHANBHBIX YCIyT OONBIIMHCTBOM IOPHUCTOB, a TAKXKe, 4TO
HanOomee BaXKHO, peajl3anis KadecTBa STHX YCIYT TO-TPEKHEMY OCTAOTCS
3a paMKaMH [IPaBOBOTO peryaupoBanus. OCHOBHAS CIOKHOCTB B OCYIIIECTBIIC-
HHUM aJJBOKaTCKON AEATEIPHOCTH HAXOAUT CBOE MIPOSIBIICHUE B CTPOTHX Tpedo-
BaHMSAX OpPraHU3alMU: BBIOOp HamOojee moaxomsmiei ¢opmsl oOpazoBaHUs;
OTIpe/ICTICHHBIC OTPAaHUYCHUS B MHOM c(epe peanusanuu (I0MycTUMa HaydHast
U IIPENOAaBaTeNbCKas AATEIbHOCTD); HEOOXOAUMBIH yPOBEHb KBaNU(UKALIUU
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C COOTBETCTBYIOIINM IIOATBEPKACHUCM. J[aHHBIE TpeOOBaHUS MAKCHMAaIBHO
1enecoo0pa3Hel BO N30eKaHNE KOJUTH3HH TPH PeaTn3aliii I0pUANIECKIX yC-
ayr. Tem caMbIM CTAaHOBHUTCS OYECBHUIHBIM, UTO chepa oka3aHUs I0PUANICCKUX
ycIyr cyObekTamMM, KOTOpble HE OOIafaloT CTAaTycOM aJBOKaTa, UMEET DAT
TPYIHOCTEH B MPABOBOH peryiaMeHTAI[MK BBUAY OTCYTCTBUS YHU(PHUKAIIMA HOPM
U IIPaBUI OcyliecTBIeHNs. Ha ceroqusamii 1eHb akTUBHO 00CYX1al0TCs pas-
JUYHBIC BApUAHTHI peryIupoBaHus faHHo# cepsl. Kak ObU10 3amedeHo panee,
€CTh HEOOXOIMMOCTh B IOBBINICHUU MPO(EcCHOHAIN3Ma CyObEKTOB PHIHKA
IOPUIMYECKUX YCIYT. J{JIst 3TOro cliemyeT yCTaHOBUTD OIIPEACICHHBIC CTaHIap-
ThI [1, ¢. 36]. B cuimy 0cOOEHHOCTH NIPABOBBIX YCIYT CTAHOBUTCS HEOOXOTUMBIM
Hannure uHOopMaIK 00 UCTIOIHHUTENE KaK O IpodecCHoHae. ITH CBEICHHS
JIOJDKHBI OBITH OTHECEHBI K CYIIECTBEHHBIM YCIOBHSM JIOTOBOPA BO3ME3IHOTO
OKa3aHUs IOPUIUICCKUX YCITYT.

UYro KacaeTcs YCJIOBHH OIUIaTh, KOTOpas 0e3 MCKIIOYEHUH MPHIUTACTCS
TaK Ha3bIBACMOMY HCIIOIHHTEIIO IO JOTOBOPY BO3ME3AHOTO OKA3aHHS YCIYT,
TO 3TOMY co0TBeTcTBYET CT. 781 I'K PD. B Hell Takke OTCYTCTBYIOT KOHKPET-
HOE OMpE/IeICHHUE TUIAThl U IEPEUeHb TOTO, YTO OHA B €O BKJIIOUAET U U3 UETO
cocrout. JlaHHas CTaThsl 3aTParuBacT MUHUMAJIBHBIC NIPABOBBIC ACHEKTHI, KO-
TOpBbIE CBS3aHBI C ITOM OOS3aHHOCTBIO 3aKa3uUKa: CPOKHU, B KOTOpBIC JOKHA
OBITh MPOM3BECHA OIUIaTa, a TAaKXKe MpaBUjla OIIaThl B Clyd4asX, KOrjga uc-
MIOJTHEHHE JOTOBOpA HEBO3MOYKHO 10 BUHE 3aKa39YHKa I [0 HE3aBUCAIINM OT
CTOPOH oOcTosITebcTBaM [3, ¢. 99]. CortacHo o0IIeMy MpaBHiTy, 00¢ CTOPOHBI
COIJIAIIICHUS CAMH TIPOMICHIBAIOT YCIOBHS, HA OCHOBAaHUHM KOTOPBIX OyaeT (op-
MHUpOBaThCsl OIUIaTta (Bo3HarpakacHue). OrpaHUYCHUS BOJIU PETYIHUPYIOTCS
JIUIIHF HOPMaMH 3alpeTa CIICIHaIbHOTO 3aKOHOIATEIBCTBA, JCHCTBYIOMIETO B
TOM cdepe OTHONICHUH, B KOTOPOH 3aKiIoyaeTcsi Toropop. B cBere BbIecka-
3aHHOTO HEYIWBUTEIHHO, YTO YCIOBHE O BO3HATPAKACHUH IO JAHHOMY JIOTO-
BOpPY HEPENKO CIYXKUT MPUYUHON cyaeOHOro pasduparenbcTBa. PestoMupys
MPUBEICHHBIE BBIIIE IPOOEIBI B pealn3aluy J0TOBOPAa BO3ME3THOTO OKA3aHUS
IOPUMUYECKUX YCIIYT, CJIEAYET CKa3aTh, YTO OTCYTCTBUE JIOPKHOTO BHUMAHUS
K TIPaBOBBIM KOHCTPYKLHUSAM MOPOXKAAET HEMAJIO TPABOBBIX KOJJIM3UI KaK st
CTOPOH JOTOBOpA, TaK M JUIs OPTaHOB, 00JIATAOIINX BIACTHBIMH TIOJHOMOYHSI-
mu. Kpome Toro, co3maercs OaronpusTHas cpea sl pa3BUTUS KOPPYIIIHOH-
HOTO aCIICKTa, MOIICHHUYECKUX CXEM U KaK MaKCHMAalbHO HETaTUBHBIN MCXOI
TIOAPBIBACTCS TOBEPHE HACEIICHHS K TOCYIapCTBCHHOMY aIlapary.
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®Dopc-MaKopHasi OTOBOPKA
BO BHEUIHETOPIOBOM KOHTPAaKTe

DOKOHOMMYECKAs U TOJTUTHICCKAsI HeCTaOMIIFHOCTH CTala XapaKTePHOH Jep-
TOH MHOTHX OOIIECTB 10 BceMy MuUpy. C TeX IMop Kak B JeKabpe MpoIuIoro roga
B Yxane (Kwuraii) BmepBbie Obl1 3apeructpupoBan kopoHaBupyc COVID-19,
CTpaHbI BCETO MMpPA MBITATHCH BBECTH 3aMPETHl HA MOE3JIKU U M30JIUPOBATH
UH(DUIIIPOBAHHBIX TPAXKAAH B MOMBITKEC OCTAHOBUTH PACIPOCTPAHEHUE HOBO-
ro 3a0oseBaHus. Benblika BUpycHOM HH(EKIUY IPeBpaTHiIach B NOOATbHYIO
yrpo3y, 1 30 suBapst 2020 . BcemupHas opranuzanus 3npasooxpanenus (BO3)
3as8BUIIA, YTO BUPYC MPEACTaBIsAET COO0H yrpo3y 00IIeCTBEHHOMY 31paBOOXpa-
HEHHIO, IMEIOIIYI0 MEKIYHAPOIHOE 3HAYCHUE.

[Nonuprii MacmiTad BIMSHUS BCIBIIKA U BBI3BAHHBIX €O UPE3BBIYANHBIX
Mep Ha MEKIYHAPOIHYIO TOPTOBIIO BO BCEM MHPE €IIC MPEICTOUT BBISICHHUTS.
B »T10if cuTyanmmu MOXKHO 3a1aThCsl BOIIPOCOM: €CTh JIH y JOTOBOPHOTO TpaBa
peleHne, KOTOPOe MOXKHO MPEIIIOKUTH IMTOCTPATABIINM CTOPOHAM?

[TonsTHe (opc-Maskopa MPOHCXOAUT U3 (PPAHIY3CKOTO T'PaKTAHCKOTO
npaBa ¥ OBUIO MEPEHECEHO B PsiI APYTUX IOPUCIUKIINH TPAXKIAHCKOTO MpaBa.
OHO TaxKe NIMPOKO MPUMEHSETCS B IOPHCIUKIUAX OOIIEro npasa u 4acTo Hc-
MONB3YETCs] B KOMMEPUECKUX KOHTPAKTaX B CIydae, KOT/ia BHINOIHEHUE 00s13a-
TEJBCTB TI0 HUM CTAHOBUTCSI HEBO3MO)KHBIM, TPYIHBIM WJIK O0pEMEHUTEIbHBIM

© Lerenpurik E. B., 2020.
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JUTSL BBITIOTHCHUS M3-3a COOBITHH, BO3HUKIINX 32 MPENCIaMH BO3MOKHOCTEH
3aTparuBaeMoil CTOPOHBI.

Ecnu pon301iii HCKITIOYUTENBHBIE COOBITHS O0IIETO XapaKTepa, CTeIeHb
KOTOPBIX HE MOIJIa MPEIBUACTHCS, U BCICJCTBHE ITHX COOBITHI BBHITIOJHEHUE
JIOTOBOPHOTO 00s13aTeIbCTBa CTAHOBUTCS HEBO3MOXKHBIM, OOPEMEHUTEIbHBIM
JUISL TOJDKHUKA, MOTEHLIUAIBHO CIIOCOOHBIM MPUYMHUTH €MY MaTepHabHBIN
yiepO, cyabs MOXKET B 3aBUCUMOCTHU OT OOCTOSTENILCTB, yUYUTHIBAs paBHOBECHE
HMHTEPECOB JOrOBapUBAIOIINXCA CTOPOH, YMEHBIIUTH 0OpeMEeHUTENIbHOE 00513a-
TEJILCTBO JI0 MIPUEMIIEMOTO Tipesiena. B nanHoM cirydae jro0oe coramieHie 0o
00paTHOM SIBJIAETCS HEACHCTBUTEIBHBIM.

Kak o0crosiTensCcTBa, TaK U HEBO3MOKHOCTB BBITIONHEHHST 00s3aTEIILCTBA
CBSI3aHBI C TIOCTOPOHHUMH COOBITHAMH, HAXOMSAIIUMUICS BHE KOHTPOIS TOTIK-
HUKa. B o0oWx ciydasix BBI3BIBAIOIIAs CTOPOHA MOXKET OBITh OCBOOOXKJICHA
(BpeMEHHO WJIM HaBCET/a B 3aBUCHMOCTH OT XapakTepa COOBITHS) OT JJOTOBOP-
HBIX 00513aTEJIbCTB.

B poccuiickoM rpakaaHCKoOM IMpaBe HEMPEeoaoIuMas CHila OTpeIesieTcs
cT. 202 u 401 I'K P® xak ype3BblyaliHOE U HENPEAOTBPATUMOE IIPU JAaHHBIX
YCIIOBUSIX 00CTOSATENHCTBO. HO, MOCKONBKY IpeaAMETOM UCCIeNOBaHUs B JAaH-
HOM CIIy4ae SIBJISIETCS yCclIoBHE O (Popc-Makope B MEKIYHAPOIHOM KOHTPAKTE,
LeJ1eco00pa3Ho 00PaTUTHCS K MEKIAYHAPOIHBIM UCTOUHUKAM.

B cootBercTBum ¢ 4. 1 ct. 79 Benckoii kouBennmu 1980 1. ctopoHa He HeceT
OTBETCTBCHHOCTH 32 HEUCIIOIHEHHE JIF0O0TO U3 CBOMX 00S3aTENBCTB, €CIU J0-
Ka)keT, YTO HEUCIIOMHEHHE ObUIO BBI3BAHO MPETSATCTBHEM BHE €€ KOHTPOJIS U UTO
OT HEe Helb3s OBIII0 Pa3syMHO OKHAATh MPUHSTHS 3TOTO MPEISTCTBHS B pacueT
TP 3aKJTIOUYEHHUN JOTOBOpa MO0 M30EKAHUS FIIH TPEOJOIICHHS ITOTO MPETIsIT-
CTBHSI WK ero nocienctBuid. Takum oOpa3om, Iisi OCBOOOXKICHUSI OT OTBET-
CTBEHHOCTH HEOOXOJMMO OTHOBPEMEHHOE HAITMYHNE CIICYIOIINX OCHOBAHMIA:

— HEUCTIOJHEHUE 0013aTeNhCTBa JJOJDKHO OBITH BBI3BAHO IMPEMATCTBUEM,
HaXOJSIIUMCS] BHE KOHTPOJISI CTOPOHBI, MPETEHAYIOUIeH Ha 0CBOOOXKACHUE OT
OTBETCTBEHHOCTH;

— OT IpeTeHAyloleld Ha OCBOOOXKIEHHE OT OTBETCTBEHHOCTH CTOPOHBI
HEIb3s1 OBLIO Pa3yMHO OXKUAATh MPUHSTHS ITOTO HPEISITCTBHUS B pacuyeT IpU
3aKJTFOUYEHUH JIOTOBOPA MEXTyHAPOAHON KyTUIH-TIPOIaKK TOBapoB [3, c. 140].

Onpenesnenue Takke conepxkurcs B ¢T. 7.1.7 [TpuHIMIOB MeXAyHAPOAHBIX
koMMepuecknx KoHTpakToB YHUJIPYA. B nanHOM cirydae cymiecTByeT OroBop-
Ka, COIIAaCHO KOTOPOM HEHWCHONHEHNE KaKOH-THOO M3 CTOPOH OIpaBIBIBACTCS,
€CITM 3Ta CTOPOHA JI0KA3bIBACT, YTO HEHCIIONHCHUE OBUTO BBI3BAHO MPETIATCTBHU-
€M, HaXOJISIIMMCS BHE €€ KOHTPOJISI, M UTO HEJIb3s1 Pa3yMHO OXKHJIaTh, YTOOBI OHA
MIPUHSIIa BO BHUMAHUE JJAHHOE MPETISITCTBHE BO BPEMsI 3aKJTFOUCHHS JIOTOBOPA.

MexayHapoaHass TOproBasi Majara IONbITAlaCh pPa3biCHUTH CMBICI
(hopc-MakOpHBIX OOCTOSATEIHCTB MyTEM MPUMEHEHHS CTaHIapTa «HETPAKTHYHO-
CTH», YTO 03HAYAET, YTO 0053aTETHCTBO HEBO3MOXKHO MIIH OOPEMEHUTETHHO BbI-
MIOJIHUTH B TOM WJIM MHOM citydae. CoObITHE, KOTOPOE BBI3BIBAET 3Ty CUTYALIHIO,
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JOJDKHO OBITH BHEIITHUM JUTSI 00EUX CTOPOH, HETIPESIBUIACHHBIM U HEN30CKHBIM.
OnHako A0Ka3aTh 9TH YCIOBHS OYEHb CIOXKHO, U OOJBIIMHCTBO (hOopC-Maxop-
HBIX 3aIIUTHBIX MEXaHM3MOB B MEXIyHapOAHBIX TpHOYHAIaX TEPIST HEynady.

B m1000it IOpHCAUKIMN KOHTPAKTHI, COJCPKAIINE KOHKPETHBIC OTpeielie-
HUSI, KOTOPBIE COCTABISIOT (HOPC-MasKOPHBIE 0OCTOSATEIBCTBA, OyIyT HAXOAUTh-
Csl 1OJ] MIPUCTAJIBLHBIM BHUMAHUEM. Jlaske B CHCTEMax, OCHOBAHHBIX Ha Ipaxk-
JIAHCKOM IIpaBe, IPUMEHEHHE KOHIIEHIUU MOXKET ObITh CTPOrO OTPAHUUCHO.

Cy1iecTByeT HECKOIIBKO MIPU3HAKOB O0OCTOSTENBCTBA HEMPEOJOIUMON CUJIBL

1. IlepBbIM, OCHOBOITOJIATAFONINM, IIPH3HAKOM B OIPEICICHHH OCHOBAHHUS
OCBOOOYK/ICHHSI OT OTBETCTBCHHOCTH SIBIISICTCSI TIOHSTHE «IIPETISITCTBUE». DTOT
TEPMHUH B HAHOOJIBIICH CTENEHU OTpa)KaeT OOBEKTHBHBIN XapakTep COOBITHS
[1,c. 189].

2. BTopbIM mpu3HAKOM, KOTOPBIM JOIDKHO 00TaaTh «IIPETITCTBHEY, SIBIIS-
eTcsl HeMPEABUICHHOCTb, KaK 3TO cienyeT u3 cT. 79 Benckoii konsenmuu. Crne-
JIOBATENbHO, €CIM COOBITHE, OMENIABIIee UCTIOTHUTE JOTOBOP, MOXKHO OBLIO
NpPEBUACTh, TO HEUCTIPABHBIA KOHTPATreHT JOJDKCH CUNTAThHCS MIPHHSBIINM Ha
ceOs pHCK UCTIOMTHEHNUS 00513aTeNbCTBA PU HACTYTICHUH TAaKOTO COOBITHS.

3. Tperuii npu3HaK — HEOTBPATUMBIH XapakTep 0OCTOSATEILCTBA, B CHITY
KOTOPOTO HapyHIUBIIAsl IOTOBOP CTOPOHA HE B COCTOSHUU H30€XaTb MpersT-
CTBHS WU IIPEOJONETH €ro.

4. YeTBepThIM, 3aKIIOYAIONINM, PH3HAKOM BBICTYIIACT IPHYUHHAS CBS3b
MEX/y HACTYTIHUBIIUM TIPETSITCTBUEM M HEHUCTIOTHEHEM JioroBopa [ 1, ¢. 190].

BonmpImHCTBO MEKAYHAPOIHBIX KOHTPAKTOB COAEpiKaT (hOopCc-MaskOpHYIO
OTOBOPKY, JETATBHO OTPEACIIIONIYIO TOHATHE «(POpCc-MaXkop» H NeHCTBUS,
KOTOPBIC TOJDKHA MPEANIPUHATE CTOPOHA, YTOOBI IPEIOTBPATUTE ero. Kak mpa-
BWJIO, TPXJAHCKNE OCCHOPSIKM, OTPaHUYCHUs, BBEICHHBIC B CBSI3U C Upe3-
BBIYAWHBIM TTOJIOKEHHEM FJIH 3aKPBHITHEM OaHKOB M (pOHIOBOI OMprkH, OyayT
KBaIH(HUIIMPOBATECS KaK (OPC-MAXKOPHBIC 0OCTOSTENbCTBA, U CTOPOHA, KOTO-
pas XO4eT Ha HUX TOJIAraThCsl, JOJKHA YBEIOMHUTH 00 3TOM APYTYIO CTOPOHY
(3asBneHue (opc-MakKOPHBIX OOCTOATENLCTB). Kpome TOro, B OOJBIIMHCTBE
MOJOKEHUN Oy[eT MpeayCMOTPEHO, YTO MPU HACTYMJIECHUH (hOPC-MaKOPHBIX
00CTOATENBCTB KOHTPAKT MOAJICIKUT IPUOCTAHOBJICHHIO, & €CIIU IPUOCTAHOBKA
MIPOIOJDKACTCS B TCUCHUE ONPEICICHHOTO BPEMEHH, KOHTPAKT MOJKET OBITh I1e-
PECMOTPEH WITH TIPEKPAIICH.

dopc-maxkopHBIE TPEOOBaHUS OCOOCHHO AaKTyalbHBI JJIsI KOHTPAKTOB C
JONTOCPOYHBIM MM TEKYIIUM IMPEITIOKEHHEM H B CIECAYIOMINX 00JIaCTSIX: TO-
BapHBIC KOHTPAKTHI (BKIIIOYAs JKEJIC3HYIO PYyIy, YTOIb U MEIb); KOHTPAKTHI Ha
CKM)KEHHBIM IPUPOIAHBIN Ta3; KOHTPAKTH HA CTPOUTENIECTBO CY/IOB; KOHTPAKTEI
HAa MOCTABKY TEKCTWISL, IPOAYKTOB MUTAHHS U MEXaHUIECKOTO 000PY/IOBAHIS;
KOHTPAKTHI Ha 3JICKTPOOOOPYIOBAHNC U HIICKTPOHHBIC KOMIIOHEHTHI; KOHTPaK-
ThI Ha U3TOTOBJICHUE METUIIMHCKOTO 000PYIOBAHUSI.

Konuenuus ¢popc-masxcoprvix obcmosamenscme Oblia MPeIMETOM MHOTO-
YHUCJICHHBIX CYAE€OHBIX M HAay4YHBIX JAMCKYCCHH, HAlPaBIEHHBIX Ha BBIICHEHHE
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TOro, KaK pa3jIMYHble HAIMOHAJbHBIE IPAaBOBbIE CUCTEMBI PELIAIOT BOIPOC
00 W3MEHUBIIUXCS OOCTOSITETILCTBAX B LEIOM H HOpC-MANCOPHBIX 06CMO-
samenbecme B YaCTHOCTU. HecMOTpst Ha TO 4TO MeXIyHapOAHBIE CYIbI ONpaB-
JIBIBAJIM HEUCIIOJIHEHUE 0053aTeNbCTBA, €CJIM JIOTOBAPHBAIOIIASCS CTOpPOHA
YCHEIIHO JJOKa3bIBaa, YTO B JAHHBIX YCIOBHUAX €r0 MOKHO OBLIO BBITIOJIHHTH,
CyZbl IPUHUMAITU TTO3UIMIO TIOCTeHer0. MexXIyHapOAHbIM CyJlaM dallle MpH-
XOJUTCS pacCMaTpUBaTh jeja Mo (Hopc-MaKOPHBIM 0OCTOSITEIbCTBAM, YEM Ha-
LMOHAJIbHBIM.

JlaHHasg KOHLENUHUs MOCTENEHHO Pa3BUBAJIACh B MPAKTUKE MEXKIyHApO-
HOU TOPTOBIH, OTPEICTsisi MHOTHE OPHTHHAIBHBIC W aBTOHOMHEIC (BYHKIIWH,
OTIIMYHBIC OT aHAJIOTHYHBIX MPABOBBIX KoHIennuii. Hecmotps Ha 3tH 06CcTO-
ATENLCTBA, HEKOTOPHIC OOIIHNE XapaKTePHUCTUKU KOHIEHINN (HOPC-MasKOPHBIX
00CTOSATEILCTB MOTYT OBITH OITPE/ICIICHBI.

Bugsl 00CTOSTENLCTB HEMIPEONOTUMON CHIIBI: CTUXWITHOE OeicTBHEe (Ha-
puMep, TOXKApP, B3PhIB, 3eMIICTPSCCHHE, 3acyXa, NMPHJIUB WM HABOJHCHHEC);
BOIfHa, BOCHHBIC JICUCTBUS; PATUAIMOHHOE 3arps3HEHUE OT JF0OOTO SIepPHO-
r0 TOTUIMBA WJIM JIIOOBIX SIEPHBIX OTXOAOB OT CKUTAHUS SAEPHOTO TOIUIMBA,
PaZMOaKTUBHOTO TOKCHYECKOTO B3PBIBYATOTO BELIECTBA WIIM JIPYTHX OMACHBIX
CBOMCTB J11000# B3pBIBHOM A/IepHOM COOPKU MM AJEPHOTO KOMIIOHEHTA TaKoi
CcOOPKHM; HEBO3MOXHOCTh HCIIOIBb30BaHMS KEJIE3HOW JOPOrH, aBUAllUU U JIpY-
TUX TPAHCIOPTHBIX CPEACTB, PEKBU3ULMS UM 3MOApro, cepbe3Hble KPU3UCHI B
CHAaO)KCHUH CHIPHEM; aKThI WIIH YTPO3EI TEPPOPHU3MA.

Crucok He SIBJIAETCS MCUEepIBbIBAIOUIMM. B Ka)kIOM KOHKPETHOM Cllyuyae
HEOOXOINMO BBIACHSTB, COEPIKATCS JTH B COOBITHH MPU3HAKU HEMIPEOTOIUMOIT
CHJIBI, IOCKOJIBKY TPaHb OTIPEICIICHUS, SIBISICTCS JIM TO WIH HHOE 00CTOATEINb-
CTBO (hopc-MaKopoMm, BecbMa ycioBHa [3, ¢. 137].

Ecnu o6cTosiTenbeTBa eIie He HACTYIIUIHN, CyOBEKT MPaBOOTHOIICHHH MO-
KET WX MPEIBUACTh, HO MPHU HUX HEMOCPEJCTBEHHOM HACTYIJICHHMH CTOpPOHA
JIOJDKHA 0e3 MpOMeNJIeHHsT B MUChbMEHHOM BHJIE M3BECTUTH 00 3TOM JPYTYIO
cTopoHy. Eciu cTopoHa He HanpaBUT WM HECBOEBPEMEHHO HANPaBUT U3Bellle-
HUE, OHA 00s13aHa BOBMECTUTh APYTOi CTOPOHE YOBITKH, MPUUYMHEHHbBIE HEN3Be-
IIEHUEM WM HECBOEBPEMEHHBIM U3BeIIeHueEM [2, c. 243].
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B crpanax 3anannoii EBponsl u Coennnennbix Lltatrax AMepukn mpak-
TUKa IPUMEHEHHs OpayHOTO JIOrOBOPA, WIIM KOHTPAKTA, CYLIECTBYET YKe JUIU-
TesnbHOE BpeMsl. Takol TOKYMEHT sBJsieTCcs HOPMOIl JUIsi MHOTHX CeMeid, ero 3a-
KITIOUCHUE HE TIOPHIBACT JOBEPUC MEKIY CYIPYyTraMH, a, HA000POT, YKPEIUIIeT
Opax U 100aBIIET MPABOBYIO SICHOCTh B OTHOIIICHUU UMYILIECTBEHHBIX IIPaB M
obsi3aHHOCTel. B Poccru BOBMOXKHOCTB 3aKJIFOYUTH OpavHBIA JIOTOBOP TOSBH-
Jlach OTHOCUTEJIBHO HEABHO. [IoroBOpHON pexUM BiaIeHHs UMYILECTBOM Kak
anbTepHATHBA OOIICH COBMECTHOM COOCTBEHHOCTH CYIIPYTOB BIIEPBEIC TOSBHII-
cs B [paxxnanckom kojekce PO (I'K PD) 1 suBapst 1995 . [lynkr 1 ct. 256 'K
P® pernamMeHTHPYET BO3ZMOXKHOCTB 3aKIIIOUCHUS CYIIPyTaMy JOTOBOPA, OIIpee-
JstonIero pexuM codbctBeHHocTu. CrycTs 25 net nocie nosisieHus B Poccuii-
ckoit denepanyu OpauHbIi JOTOBOP MIPOYHO BOIIET B HAIIY KU3Hb U HAOMpaeT
MOMYJSPHOCTh y CYNPYroB M JIMI, COOMpPAIOIIUXCS BCTYNUTh B Opak. Tak, B
2011 r. B Cankr-IlerepOypre nHa 53802 3axitoueHHbIX OpakoB npuxoauics 1861
OpaunbIii 1oroBop, a B 2017 1. Ha 52516 6pakoB — 7922 [1, c. 9].

B teopun npu pactopkeHun Opaka OpayHbIi JOrOBOP JOHKEH UCKIIOUUTh
BC€ CIIOPbI MeXxy cynpyramu. Ho Tak npoucxoaut Tonsko B Teopun. Ha npak-
THKE TIPU PAcTOPKCHUHU Opaka W OpauyHBIX JOTOBOPOB TOSBISIOTCS IOPUANIC-
CKH CJIO’KHBIE MOMEHTHI U TOHKOCTH.

ComtacHO POCCHUICKOMY 3aKOHOJIATEIIbCTBY, IIPH PACTOPKEHUHU Opaka Cyj
MOXET TMPHU3HATh OpadHbIil JTOTOBOP HEACHCTBUTEIBHBIM, €CIH €r0 yCIOBHS
CTaBAT OJITHOTO M3 CYIPYTOB B KpaiiHe HeOIarompusTHOC MOJOKCHHUE, MOTHO-
CTBIO JIMIIAs IpaBa COOCTBEHHOCTH HAa UMYIIECTBO, HAKUTOE CYIPYraMH B IIe-
puox Opaka.

© Xanumbexora A. X., CmbikoBa E. A., 2020.
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B cootBerctBuu ¢ 1. 2 cT. 44 CemeitHoro koaekca P® cyn moxeT npusHaTh
Opa4HbIi TOTOBOP HENEHCTBUTEIBHBIM KaK MOTHOCTHIO, TaK M YACTHYHO TIO
TpeOOBAaHMIO OJHOTO M3 CYIPYTOB, €CIIH YCIOBHS JJOTOBOPA CTABAT 3TOTO Cy-
Ipyra B KpaifHe HeOmaronpusTHoOe nojoxeHue. [Ipu 3Tom coBepuieHHas cen-
Ka MOXET OBITh IIPHU3HAHA KAaOaJIbHOM MO MCKY MOTEPIEBLICH CTOPOHBI, €CIIH
czenka Oblia COBEpIICHA HA KpaiiHe HEBBITOAHBIX YCIOBUAX, HO MOTEPIEBILAs
CTOpOHA ObL1a BHIHYKJICHA €€ COBEPIIUTD BCICACTBUE CTEUCHHS TAKEIBIX JKU3-
HEHHBIX 00cToATenbeTB. [Ipn3HakamMn kabanbHON CHEIIKH SBIISIOTCS: CTEYESHHE
TSKEIIBIX OOCTOSTENbCTB, HEBBITOJHBIE JUIA OAHOM M3 CTOPOH YCIIOBUS, ACH-
CTBUS IPyTrOM CTOPOHBI, KOTOPas ’TUM BOCHOIb30Batach [3].

Tak, HarpuMep, B Cy11 oOparuiachk rpaxaanka Al ¢ ickoM K A2 0 JHINCHUN
€ro IpaBa I0JIb30BaHUs KBApPTUPOW U CHATHM C PETUCTPALIMOHHOIO yueTa. Al u
A2 COCTOSITH B 3apETUCTPUPOBAHHOM Opake, IMEIOT o01ero pedenka. Keaprupa
OpuTa prOOpeTeHa B Opake, U MpaBO COOCTBEHHOCTH O(OPMIIEHO B PETHUCTpPHU-
pytomem oprane Ha Al. Mexay cynpyramu ObUT 3aKTI04€H OpadHbIil T0TOBOD,
IO CMBICITY KOTOPOTO KBAPTHUPA SABISIETCSI COOCTBEHHOCTRIO Al. A2 ¢ cembeii He
MPOXMBAET U OTKA3BIBACTCS JOOPOBOIBHO CHSTHCS C PETHCTPALIMOHHOTO ydeTa
B yKa3aHHOH Bbllle KBapTUpe. A2 MoAan BCTPEUHBIH MCK, B KOTOPOM IPOCHI
IpU3HATh OpauyHbli JOroBOp HEACHCTBUTENBHBIM B UacTH MpU3HAHUA 3a Al
IpaBa COOCTBEHHOCTH Ha KBapTupy. B poka3arenbcTBO cBOMX TpeOoBaHMH A2
CCBUIAJICS Ha TO, YTO KBapTHpa ObUIa NPHOOPETEHA Ha ero CPelCTBa, HO, Corvac-
HO JIOTOBOPY, OHA OCTaeTCs 32 TEM U3 CYIPYTOB, Ha KOTO 0(hOpMIICHA B TIEPHO
Opaxa. Tem camMbiM A2 oka3ajics B KpaifHe HEOIarompusITHOM MOJOKEHHH, TO-
CKOJIBKY JpyToro xuibs y A2 He umeercs. B npouecce 3acenanust BbIICHUIOCH,
YTO CYNpyT UCTIONHSACT KPSIUTHBIC 00s13aTenbeTBa Al. CyJl peniu, 4To YCIOBHS
JIOTOBOpA MPUBOMAT K JTUIICHNIO A2 TpaBa Ha COBMECTHO HAKUTOE MMYIIECTBO,
HapyIIAIOT €ro XHIJIHIIHBIC paBa, ¥ MPU3HAI MYHKT OpavHOTO JOTOBOPA OTHO-
CHUTENBHO NpaBa cOOCTBEHHOCTH Al Ha KBapTHPY HUYTOXKHBIM [2].

Wuorna OpauHblii JOroBOp NpeACTaBISIeT OO0 MPUTBOPHYIO CAECIKY, IPH-
KPBIBAIOLIYIO APYTYIO CJEIKY, B KOTOPOIl MOTYT OBITh 3aMEIIaHbI KaK CyNpyTH,
TaK ¥ TPEThH JHLA.

B kauectBe mpumepa MOxHO npuBecTd neno Skosbix. 10 ampens 2019 1.
MEXK]y Cynpyramu ObLI 3aKJII0OYeH OpauHbIid JOrOBOP, [TOJOKEHUIMH KOTOPOTO
OBLJT OMpENIEIICH pa3ie)l COBMECTHO HAXKUTOTrO MMmymiecTra. 14 anpens 2019 .
CYINPYT NOAAJIM 3asBJICHUE B OpraH 3allMCH I'PaXKIaHCKOI'O COCTOSIHUS O pac-
TOpKeHHN Opaka. 3aKIIOYeHHBIH MOCIICITHO OpavYHBId JOTOBOP HHUKAK HE IT0-
BIIMSUT HA Pa3ziel COBMECTHO Ha)KUTOTO UMYIIECTBA, KOTOPOE B UTOTE B Cy/cO-
HOM TIOpsi/IKe OBIJIO pacTIpeieNIeHO MEXy CYIPYTaMH B PaBHBIX JOJISIX.

Kaxk cBunerenbcTByeT cyeOHass MpakTHKA, OpavuHbIii JOTOBOP MOXKET OBITH
3aKJIFOYCH C LIENbI0 YIIEMIICHHS NIPAB HACIEAHUKOB, CO3aTh BUIUMOCTH HACTO-
A1ero Opaka Mex/11y JTUIaMH, 3aKITIOUUBIIUMU (PUKTUBHBIN Opak.

Takum 00pazoM, OpauHblil JOTOBOP SABISIETCS YHOOHBIM HHCTPYMEHTOM
PETyIUpOBaHUST MMYILECCTBEHHBIX OTHOIICHUI CyNpyroB, HO MCIOJIb30BaTh
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€ro HYXXHO TPAaBWIHHO, NOO TPH HAJTHMYHH HECOOTBETCTBHUS 3aKOHY €T0 MOKHO
MpU3HaTh HAYTOXHBIM WJIU NIPUTBOPHBIM, a IMPHU HEKOTOPBIX 00CTOSATELCTBAX
Jlayke TPAaMOTHO COCTaBJICHHBIM U HOTApUAJIbHO YIOCTOBEPEHHBIN TOTOBOP MO-
JKeT OBITh OCIIOPEH B CYIIE.
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AJTMMEHTHBIH 10Tr0BOP

B neiictBytomeit penakiuu Cemeitnoro konekca PO (CK P®) anument-
HBIA I0TOBOp peryaupyercs mii. 16. B ct. 99 ykazano: «Cornamenue o0 yrare
AIMMEHTOB (pa3Mepe, YCIOBHSX U MOPSIIKE BBIIUIATHI AIMMEHTOB) 3aKITIOYACTCSI
MEXIY JIMIIOM, OOs3aHHBIM YIUIAYMBATh AJTMMEHTHI, M UX MOIydJaTelieM, a Ipu
HEJIeeCnoCOOHOCTH JINIA, 00S3aHHOTO YIIAYMBATh aTAMEHTBI, U (MJIH) ITOJTyJa-
TCJIA aJIUMEHTOB — MCKAY 3aKOHHBIMU NPEACTABUTCIIAMU OTUX JIUID). I/ICXO}IH
U3 ATOTO, MOXHO TIPEJIOKHTH CICAYIOIee ONpeNeIeHue aTMMEHTHOTO JI0TO0-
BOpa: «AJIMMEHTHBIA JOrOBOP — HOTapHAIbHO 3aBEPEHHOE J0OPOBOJILHOE
corameHne MexIy JTUIaMU, OTHO U3 KOTOPBIX 005S3aHO YIUIa4uBaTh allMEH-

© Hertspenko B. A., 2020.
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THI, & APYTOC — UX MONyYaThy. 3/1eCh HaOII0AaeTCsI epBast mpobiema: JaHHOe
COIVIAlIeHUE JOJDKHO OBITh HE TOOPOBONBHBIM, a 00s3aTEIbHBIM, HAIPUMEp
IIPU pacTop>KeHNH Opaka. Bropas nmpobieMa MoXKeT BO3HUKHYTD B CBSI3H C TEM,
YTO 3aKOHOJATENICM HE YCTAHOBJICHBI KaKUX-JTHOO KOHKPETHBIC TIO3UINH U BCE
CYIIIECTBEHHBIE YCIIOBHUS JJAHHOTO JIOTOBOPA Takke JO0OpOBOIbHBI. O0s3aTeNb-
HOCTh JI0T0BOpa MOINIA ObI CHU3UTh HAIPY3KY CYJOB, CYIIECTBEHHO COKPATUTh
YHCII0 HApYUICHUH IpaBa AeTel U poauTeneil Ha NoTy4YeHHEe aTUMEHTOB, a Tak-
K€ KOJIMUECTBO MHUMBIX COIalleHuil. MHOTHe aBTOPbI OTHOCAT AaHHBIIM 10T0-
BOp K KOHCCHCYAJIbHOMY, 0€3B03Me3IHOMY, OMHOCTOpoHHEMY |1, ¢. 70]. CtaThs
101 CK P® ompenensieT Takoil TOTOBOP Kak TpakIaHCKO-TIPaBOBON. Perymupo-
BaTh €ro JOJDKHO Kak ofIee, Tak U CHeNHalIbHOE 3aKOHOAAaTeNNbCTBO. OOmuM
3aKOHOJIATEILCTBOM JIOJKHBI BBICTYIIATh OCHOBOIIOJIArarolliie MPUHIUIBI J0-
roBopoB (popma 1oroBopa, MPEAMET, CPOK W WHBIC TIPHHIIUIIBI) TPAXKIAHCKOTO
3aKOHOATEIHCTBA, KOTOPHIC ONPENCISIOT ero N3MCHEHHEe, MPU3HAHNEe Heae-
CTBHUTEJIEHBIM MJIM HUYTOXKHBIM. Ecin paccmaTpuBath crieriuaibHOE 3aKOHO/A-
TEJNbCTBO, TO B JaHHOM ciy4ae 3To onpeaeneHHo CK PD, koTopslil ycraHaBiu-
BaeT cyObEeKTOB JAHHOTO JoroBopa [2, c. 81].

Kak yka3aHO B 3aKOHOJATENbCTBE, JAHHOE COIVIAIICHHUE 3aKJIIOUAeTCs B
MUCbMEHHOM (opMe ¢ 00s3aTeIbHBIM HOTapHalbHBIM ynocToBepeHueM. He-
cobmofeHue Takoi (hopMbl O3HAYAET HEJEHCTBUTENBHOCTh Aorosopa. Ilocie
YIOCTOBEPEHMSI COIVIALLIEHHU Y HOTapuyca OHO NMPUOOpPETaeT CTaTyC UCIOIHU-
TEJIBHOTO JIUCTA, KOTOPBIA TapaHTUPYET 3alUUTY IpaB U 3aKOHHBIX MHTEPECOB
nojryyaress aluMeHTOB. B coorBeTcTBUM €O CT. 54 3akoHa «OCHOBBI 3aKOHO-
nmarenscTBa PO 0 HOTapmare» HOTapuyc 00s3aH Pa3bsICHUTH OOPATUBIINMCS K
HEMY CTOpPOHaM IPaBOBYIO IPUPOAY AAHHOTO JOrOBOpa, YyCTAHOBUTb, UMEETCS
T B TaHHOM KOHKPETHOM CIIy4ae MpaBO Ha aJUMEHTHI, a €CIH HET, TO 00b-
SICHUTB, YTO y TAKOTO COIVIAIICHUS He OyIeT CHJIBI HCIOJHUTEIBHOTO JIHCTA U
ocTaJbHBIX TpeboBaHuil. imenno st sToro CK PO onpenenseT cnenuanbHbIi
cocTaB CyOBEKTOB JJAHHOTO JI0TOBOPA.

B ct. 99 CK P® yxa3aHsbl cyleCTBEHHbIE YCIOBHS ATUMEHTHOTO I0TOBOPA:

1) pa3mep aaMMEHTOB;

2) ycnoBHS BBIIIATHI;

3) MOpSIIOK BBITUIATHI.

ComnanieHye mo BCeM 3TUM TPEM IYHKTaM 3aKIII04aeTCsl MEXy CTOpPOHa-
MU Ha TOOPOBOJBHBIX HaYalax, T. €. OHU CAMH BBIOMPAIOT ONITUMAJIbHBIC ITyTH
BBIIIATH JIMMEHTOB. 3aKOHOM, OIHAKO, KOHKPETHBIE TpeOOBaHWS HE ycTa-
HoBJIeHbI. CyIIECTBYIOT JIMILb HEKOTOPbIE OIpAaHUYEHUS B BUAE, HAlpUMeED,
yACp)KaHWS W3 3apIIaThl TOTO, KTO IUIATUT aJUMEHTHI Ha JeTel, HEeKOTOPOTro
MPOIICHTA B COOTHOIICHUH K KOJTMYECTBY JIETEH, KOTOPHIM 3TH aJIMMEHTHI I10JI0-
KEHBI. 3aKOHOM TIPETyCMOTPEH €Ile OANH BapHAHT, KOTZIa CTOPOHBI HE BIIpaBe
YCTaHaBIMBATh pa3Mep AJMMEHTOB B OTHOIICHUU OMpPEAETIECHHBIX JHI[ (HEeCo-
BEpIICHHONETHHE €TH U HETPYAOCIOCOOHbIE WICHHI ceMbH). B 3TOM ciyuae
KOHKPETHBII pa3Mep aluMEHTOB OIpPeAesieT 3aKOHOAATEIbCTBO.
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Pa3mep anuMeHTOB CTOPOHBI OIPENEIIAIOT CaMOCTOATENBHO, HO, KAK TOBOPHUT
ct. 103 CK PO, nannslii pa3mep He MOXKET OBITh HIDKE pa3Mepa aTMMEHTOB, KOTO-
PBI HECOBEPIICHHOICTHHI peOEHOK MOT OBI TOTYYHTh IIPU B3bICKAaHUH AJTIMCH-
TOB B CyaecOHOM Topsiike. HBIME clioBamH, pa3Mep aIMMEHTOB, KOTOPBIHA ycTa-
HABNIMBACT ANTUMEHTHBIM JJOTOBOpP, MOXET OBITH JMOO BBIIIE pa3Mepa, KOTOPHIH
YCTaHOBUJI 3aKOH, JTUOO paBeH eMy. YCJIOBUSI BBIILIATHI B COMIALIEHUN 00 aTUMEH-
Tax TaKKe YCTAHABIIMBAIOTCSI CTOPOHAMU CaMOCTOSITeNbHO. Hanpumep, amiMeHTbI
MOTYT BBITUTaYMBaThCS B TBEPIOH JEHEXKHOH (hopMe, B IOJISX K 3apabOTKy WM K
HWHOMY JIOXOJIy JIMOO IMyTeM MPEA0CTaBICHHS KaKoro-ndo nmyiiectsa [1, ¢. 71].
B mocenmHeMm ciydae mpaBa peOeHKa MOTYT OBITh YIIEMIICHBI, TIOCKOIBKY ITPH
repezade B CUeT YIUIaThl aTMMEHTOB KaKOTO-JIOO MMYIIECTBA OHO MOKET HE B
TIOJTHO Mepe 0TBeYaTh MOTpeOHOCTIM pedeHKa. [Ipn ycioBum 94To CTOPOHEI 10T0-
BapUBAIOTCS] HACUET ITOI'0 CAMOCTOSITENILHO U NIepesiada UMYIIECTBA TOKE MOXKET
BXOZIUTh B YCJIOBHS YIUIaTHI, BCE MOTPEOHOCTH PeOEHKAa MOTYT YHAOBICTBOPSITH-
cst He 710 KoHIa. [Topsmok ymnaTel CTOPOHBI ONPEETSIOT J0OPOBOILHO, B 3aKOHE
JIMIIb YKa3aHO, YTO 00S3aHHOCTD MO YIUIATe aTMMCHTOB JIOJDKHA JCHCTBOBATH 110
TOTO MOMEHTA, TTOKa JIMLIO0 MMEET MIPABO HA MOTyUYCHUE ACHEXHBIX CPEACTB, MO0
3aKaHYMBACTCS CO CMEPTHIO JIUIIA, KOTOPOe ObLIO 00s13aHO MO0 YIIaunBaTh, TMO0
[IOJIy4arhb TH CPEICTBA. B 1aHHOM ciydae — T. €. yCTaHOBJICHHE aJHMEHTOB B
TBEPIOU JECHEKHOM CyMME — HE YUYMTBIBAETCSl MAaTEPUAIIbHOE IOJIOKEHHUE CTO-
POH, KoTopoe uzmensiercs ¢ TedenueM BpemMeHu. B CK PO ectb ogo0HbII MyHKT,
HO OH KacaeTCsl JIULIb MTOJIOKEHHUS JIeJT [IOCIIe BHIHECEHHOTO PELeHus Cyia U B OT-
CYTCTBHE COIIAIICHHUS 00 yIIIaTe aTMMEHTOB. AJTIMEHTHBIN JJOTOBOP MOXKET OBITH
M3MEHEH WM PAacTOPTHYT B JTI000H MOMEHT, HO JIMIIH IT0 B3aHMHOMY COTIIACHIO
3aKJTIOYaBIINX €TO JIUI] ¥ C yYETOM HHTEPECOB peOeHKa. B ciryuae HemocTmkeHNs
O0IIIETO COITIACHS CTOPOHAM MPUXOIUTCSI 00PAIIATHCS B CY/.

Taknm 00pa3oM, anMMEHTHBIN TOTOBOP SABJSIETCS] MPUTOAHBIM CIIOCOOOM
3alUTHl UHTEPECOB HECOBEPILIEHHONETHUX JETEH, UX POAMUTENEH U IPYIHX
CyOBEKTOB, MPSIMO yKa3aHHbIX B CemeiiHoM kofexce PD. OnHako OH HyXIaeTcs
B JI0paOOTKE ¢ TOUKH 3PEHMs 3aKOHOJATEeNbHOI 0a3pl. HeobxoaumMo yTOUHUTh
unu 100aButh B CeMeitHblil kopekc PO crarey, kacarolyecs 100pOBOIbHOCTU
U CaMOCTOSITEIbBHOCTH BHECEHHs B TAKOW JIOTOBOP CYILIECTBEHHBIX YCIIOBMI.
OT0 NOMOXKET 3aLUTUTH IIPaBa U 3aKOHHbBIE HHTEPECHI CYyObEKTOB AJIMMEHTHOTO
JIoroBopa (Kaxk aJMMEHTOHATEeNsl, TaK M aJJMMEHTOIONIydaTeNs), a TakKe CHU-
3UTh 3aIPy’KEHHOCTb CyA0B B YaCTH CEMEHHBIX [TPAaBOOTHOLIEHUH.
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B3aumopeiicTBue rocyrapceTs B cdepe NpoTHBOIEHCTBUS
He3aKOHHOMY 000pPOTY HAPKOTHYECKHUX CPeCTB
U NCHXOTPONHBIX BeLECTB

AKTyaJIbHOCTh JTAHHOTO HCCIICAOBAHUS OOYCIIOBICHA IOCTOSIHHBIM pa3-
BUTHEM IOJUTUYCCKUX, SKOHOMHUUCCKUX H IOPUAMICCKHX OTHOUICHUH MEKITY
rocymapcTBamu. HaydHo-TeXHUYecKas: PEBOJIONUS MHOTOKPATHO YCKOpHIIA U
M3MCHMIIA IPOIECCHI HHTEPHAI[MOHAI3AINH [TPABOBHIX, IOJUTHICCKUAX U IKO-
HOMHYECKUX aCMEKTOB YKHM3HU OOIIECTBA U MOPOAMIA BOMPOCHI, OTYyYUBIINE
MHpOBOE 3HadeHHE. Takue BOMPOCHI 3aTParuBalOT MHOXKECTBO KaTETOpHiA, B
qHCciIe KOTOPBIX oOecrieueHne 0e30IacHOro CyIIeCTBOBAHMS YEIOBEKAa M HC-
MOJIb30BAHUS TIPUPOIHBIX PECYPCOB, a TAKXKE OXpaHa OKPYKAIOIIEH Cpeipl,
MPECTYIUICHHS, TePAKThI 1 1p. OXapakTepu30BaTh 1100aIbHbIC TPOOIEMBI J0-
CTAaTOYHO JIMIIb TEM, YTO OHU KaCarTCsA JII/I60 MOT'YT KOCHYTBHCS Ka)KJ0Io U3 HAC
(OTIEeNbHO B3SITOTO YEJIOBEKA WIIM BCEIO MUpA B LIEJIOM), TOITOMY 3aKpPbIBATh
I71a3a Ha HaJIM4Kue TaKuX MpooieM HEBO3MOXKHO [3, c. 732].

IIpobnema pacmpocTpaHeHHUs 3aMPEIICHHBIX BEIISCTB TPEOYeT PelIeHus Ha
MEKIYHApPOIHOM YPOBHE. YTpo3a pacripoCTpaHEeHUs] HAPKOTHUSCKUX CPEICTB
BBIIIIA U3 pa3psiaa IpoOiieM, BOSHUKAIOIINX Ha YPOBHE OTJCIBHBIX PailOHOB U
TOPOJIOB, ¥ BCE AKTUBHEE CTPEMUTCS PACIIUPUTH CBOE BIIMSHUE HA TEPPUTOPUHI
MEXTOCyAapCTBEHHOW MOMUTHKKM. Ha HacTosIIMii MOMEHT 3TOT BOIpPOC oOJa-
JTaeT BHICOKOI 3HAYMMOCTBIO JIJISI BCEX TOCYIapCTB HApsLy ¢ IpodieMaMu, OKa-
3BIBAIOIINMH BO3JCHCTBHIE HA BCE CTPYKTYPHI MHPOBOTO COOOIIECTBA, TAKIMHU
Kak 0eTHOCTb, TOJIO/] B HEOIArOMOMYYHBIX CTPAHAX, 3arPSI3HEHUE OKPYIKAIOIIEH
cpenbl u ap. PacnpocTpaHeHne HE3aKOHHBIX MPEAPATOB U BEIIECTB BHI3BIBACT
HauOOIBIIYI0 00ECIIOKOCHHOCTh B MUPOBOM monuTHKe. O4EeBHIHO, YTO yrpo-
3a MPOTHBO3AKOHHOTO 000POTa HAPKOTUUECKUX CPEICTB M MCUXOTPOIHBIX Be-
IIECTB UMEET BCCOOBEMITIONINI XapaKkTep: AaHHAs JACATEIbHOCTh CBsI3aHA KaK

© IMamsua M. B., Akonsa A. A., 2020.
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C HOBBIM IIOKOJIEHHEM AEATENBHOCTH B PAMKax TEPPOPH3Ma, TaK M C KIACCH-
YCCKUMU €€ BapuallusaMH, TaAKUMU KaK MCKTECppUTOpHalibHasd MPECTYNHOCTD,
HUIIETa, O0CNabJICHUE U pa3pyIIeHHe OOIIECCTBEHHBIX MHCTUTYTOB. V3BecTHO,
yro 14% mronelt, ynmoTpeOnsIOMmNX HApKOTHKH MYTEM HMHBEKLUH, CTpajaloT
BUY [2].

VYrorpebieHne 3anpenieHHbIX Npernaparos, B TOM YUCIE HaPKOTHYECKUX
BEILIECTB, YTPOXKAET HE TOJIBKO KNU3HH U 3/J0POBBIO YENIOBEKA, KOTOPBIN MPUHH-
MaeT MX, HO M BCEM OKPYIKAIOIINM €ro JIIOAM. 3110yoTpedieHne mogo0HbIMI
IIpernapaTaMy BPEJUT MHUPY B LEJIOM, OHO MOXET YHHUYTOXHUTH OCHOBBI 001IIe-
CTBa, UCTPEONTH IIeIIbIe HAIlMH, CIIPOBOIMPOBATH BOOPYKEHHbIE KOH(IMKTEL, a
B TIEPCIEKTHBE CTaTh NCTOYHIKOM TEXHOTEHHBIX KaTacTpod u aBapuii. B cBsa3n
C TIPUCTPACTHEM OTJEIBHBIX JIOAEH K YyIOTpeONeHNI0 HAPKOTHKOB B MHPE BCE
YaIie COBEPIIAIOTCA NPECTYIUICHNS HA TaHHOM IT0YBE, TaKHe KaK MOAIIOIbHBIN
HApKOTHYECCKUI OWM3HEC, OpraHn30BaHHAS MPECTYMHOCTh M MPECTYHMHOCTH B
paMKax MeXIyHapOHOTO MOJIS.

B mnpouecce rmobanuzaiy pacTeT HE TOJIBKO YPOBEHb TEXHOJOTHYECKO-
TO pa3sBUTHA O6H.[CCTBa, HO ¥ MacIITaObl BIUSHUS OIPCACICHHBIX CJIOCB Ha-
CeJIeHUs, KOTOpBIEe 3apadaThIBalOT HeJleraJbHBIM ITyTeM. [IpecTynHble KapTenn
KOHTPOJIUPYIOT HapKOTHYECKHH OM3HEC Ha BCEeX JTarnax — OT MPOW3BOJCTBA
JI0 PAacCIpOCTPAHEHUSI HAPKOTHUYECKHX TperapaTtoB. BakHO OTMETHTBh, 4TO He-
3aKOHHO MPHOOPETeHHBIE CPEeICTBAa MAYT Ha (PMHAHCHPOBAHHE TEPPOPHCTH-
YeCKMX TPYHI, KOTOPbIE BCEMH BO3MOXKHBIMH CHOCOOAMH BPEIST MHPOBOMY
COZIPYXKECTBY, pa3iaraioT o0IIecTBO B esoM. Henb3st 3a0bIBaTh, YTO NaHHBIN
BUJI HE3aKOHHOH JEATENHOCTH CIYKUT CIIOCOOOM OOOTaIIeHHs MPeCcTyNHH-
KOB, KOTOPBIE HAJKMBAIOTCS 32 CUET 3J0POBbsl HACEICHHSL.

B pamkax MexayHapOJHOrO YroJIOBHOTO MpaBa CYIIECTBYeT Kiaccu@u-
Kalusi TaHHOTO BUJIA JICATEIBHOCTH, HE3aKOHHBIA 000POT TICHXOTPOIIHBIX Be-
LIECTB COCTaBJISIET OTAEIbHBIN IUIACT MpecTymieHnid. Mccnenryemoe npoTuso-
NpaBHOE JISSIHUE MMeeT COOCTBEHHBII COCTaB U criennpryeckue 0COOEHHOCTH,
Oaromapsi KOTOPBIM HPEJICTaBIISETCS BO3MOXHBIM OIPEJEINTh MacIiTaOsbl,
IJIaBHBIE ITyTH Pa3BHTHSA, CIIOCOOBI M ()OPMBI MEKHAIMOHAIBHOTO B3aUMOJIEH-
CTBHUS B IIPOTHBOJECHCTBUH HAapKOTpaduKy. MexXrocynapcTBeHHbIE KOHBEHIIMU
3aKpEeIUIAIOT 33 TOCYHapCTBaMH OOS3aHHOCTH BHECEHHUS BO BHYTPHIOCYAAp-
CTBEHHOE ITPAaBO KOHKPETHOH HOPMBI, OJ1aroapst KOTOpoii OyaeT oOecredanBaTh-
CsI HaJUIeKallee NCTIOTHEHHE TTIOCTaBICHHBIX 3a/1ad.

B 6opbbe ¢ MexayHapoHON MPECTYMHOCTRIO B chepe HapkooOOpoTa He-
00X0ANMO yJacTue KaXKJ0ro rocyaapcTBa — Kak Ha CBOEH TeppUTOPHH, TaK U
B MacuTabax MHPOBOIo coo0IecTBa. DTO OjIHA U3 TE€X YIPO3, KOTOPYIO HEBO3-
MOKHO YHUYTOXXHUTH B OJJUHOYKY, — JIMIIb COBMCCTHOC MOAACPIKAHNEC HaJIJIC-
JKAIIIEr0 YPOBHS KOHTPOJISI MOXKET CIIOCOOCTBOBATh €€ YMEHBILCHUIO, a B OyIty-
I[eM, BO3MOYKHO, TIOJTHOMY UCKOPEHEHHUIO.

Ha 0a3e MeXHalMOHAIBHBIX COINAIICHUI C MCHOJIL30BAaHUEM B KaueCTBE
OCHOBBI CTPYKTYPBI U JIEITETLHOCTH MEX/TyHapPOIHBIX OPTaHOB M MEXKTOCYAap-
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CTBEHHBIX OPTaHU3AIUH HETIPABUTEILCTBEHHOTO XapaKTepa ObUTH ONpe/IeICHEI
OCHOBHBIC MapIIPYThI YIIOMSHYTOTO BEINIE COTPYAHNIECTBA:

1) yperynmupoBaHue W KOOPIWHAIUS ICHCTBHUH, CTPOSIINXCS HAOCHOBE
MEKIYHApPOAHBIX COTNIAIICHUHN, KOTOPBIC HANTPABJICHBI HA IPOTUBOOOPCTBO HAp-
KOOOOPOTY;

2) obecneueHne NpaBoOBOi MOAJIEPAKKH B PaMKaX yTOJIOBHBIX JEl, epeaada
IPECTYIMHUKOB IOCYJapCTBaM-COIO3HHUKAM, COONIOEHUE HEOTBPATUMOCTH Ha-
Ka3aHMs 32 COJCSIHHOE;

3) npenocTaBieHre U o0ecreyeHre rocyjapcTBaMy B3aUMOIIOMOILY B PaM-
Kax IpodeccHOHATBHOM, TEXHIISCKON i MaTepHAITbHOHN ITOICPIKKY;

4) oOMeH HaKOIUIEHHBIM UCTOPHUYECKUM, HAYYHBIM U MPAKTHYSCKUM OIIBI-
TOM, HeoOXoauMoi MH(popManueH, TPOBeACHIE KOIJICTHAIBHBIX HCCIIEI0Ba-
Hul u auckyceuit [1, c. 15].

Boprba ¢ He3akOHHBIM 000POTOM HAPKOTHUCCKUX CPEICTB M MCHXOTPOI-
HBIX BEIIECTB HE MOXKET OCYIIECTBIATHCS 03 HCIOIB30BAHUS OTPOMHOTO Mac-
CHBa MEPOIPHUATHH, MPOBOAUMBIX MEKIYHAPOAHBIM COOOIIECCTBOM, — 3TO
MOPOXKAAET CYIIECTBOBAHHE M HBOJIIOIHUIO CHUCTEMBI MEXIYHapOAHOTO 0be-
CIEUCHUS] KOHTPOJI B JaHHOU cdepe. DyHIaMEHTaIbHON OCHOBON CHCTEMBbI
CIIy’KaT 3aKpEeIICHHBbIE MEXIyHapOJHO-IIPABOBbIE HOPMBI, 00ECIEUHUBAIOIIUE
OCYILECTBICHUE COTPYAHUYECTBA B chepe OoprObI ¢ HapkoTHKamu. OOuienpu-
3HaHHas MEXJyHapojHas MpaBoBas cuctemMa OOpbObI U MPOTUBOAECHUCTBUS He-
3aKOHHOMY 000pOTY HapKOTHYECKHX CPEICTB U IICHXOTPOITHBIX BEIIECTB BHI-
CTYIIaeT HEMAJIOBAXKHBIM YCIIOBUEM MUPOBOI'O COTPYIHUUYECTBA, BIUAIOLIMM Ha
ero 3¢ ¢dexkTuBHOCTh. BXial, BHECEHHBI MEXyHAPOIHOW WHCTHTYIIMOHHOMN
CHUCTEMOM B MEXIYHAPOIHOE COTPYIHUYECTBO 1O OOphOEe ¢ HApKOTpadUKOM,
OyZeT TTOCTOSIHHO BO3PACTATh, 3aMETHO TTOBBICHTCS POJIb MEKTyHAPOIHBIX Op-
TaHMU3alMH, KOTOpbIe 00ECIEUNBAIOT HAJISKAIIYO MTOJICPKKY B O0phoe ¢ mpe-
CTYIIHOU JIeATENIBHOCTHIO. IIpuMepaMu Takux OpraHu3aluil MOTYT BBICTYIIATh
Wutepnon u Espomnoin.

JUist JOCTHKEHUSI MAKCUMANIBHO 3((EKTUBHOTO OCYILECTBICHHUS IPOTUBO-
JEHCTBUS PAaCIPOCTPAHEHUIO HE3aKOHHOTO 000pOTa HapKOTHUECKUX CPEACTB
TpebyeTcsl yBEIMYEHUE KOIUYECTBA MHOTOCTOPOHHUX U JBYCTOPOHHHX Me-
JKIOCYJIapCTBEHHBIX JIOTOBOPOB U COIVIALIEHUN B OOJIACTH KOHTPOJIA HaJ Hap-
KOTUKaMH ¥ pacpOCTpPaHEHHEM HApPKOTUYECKOTO BIUSHUS Ha TEPPUTOPUU TO-
CyZapcTB.

HeobxoanMo yCHINTH COTPYIHHYSCTBO C MEXITYHAPOJHBIMH PETHOHAIB-
HBIMH OpTaHU3AIUSIMH, 3aHUMAIOIIUMHUCS OOphOOH CO 3J0ymoTpedieHuemM
HapKOTHYCCKUMHU CPEACTBAMU W WX HE3aKOHHBIM 00opoToM. K umciy Takmx
opraHu3anuil MOKHO oTHecTu EBpomnelickuil coro3. MupoBoe IpaBUTENBCTBO
JIOJDKHO YKPEIUTh COTPYIHUYECTBO TOCyJapcTB B paMmkax mporpammsl OOH B
cepe MeXTyHAPOJHOTO KOHTPONS HaJ HAPKOTHUCCKUMM CPEICTBAMH U TICHU-
XOTPOIHBIMU BEIIECTBAMU, YTO NMPUBEAET K YMEHBIICHHIO KOJINUECTBA UCTOU-
HHUKOB yTPO3.
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Jorosop o co3gaHum pe3yJibTATOB HHTE/UIEKTYAJIbHOM
JesITeJJbHOCTU U PACHOPSIKeHUH HCKJIIUYHMTEeIbHbIMU PABaAMHU

[Ipn mpaBOBOM pEryaMpPOBAaHUN ABTOPCKUX M CMEKHBIX TPaB BAXKCH IBO-
JFOIIMOHHBIN TOAXO-TIPOIecC pa3paboTKU M MOCIEAYIOIIET0 HCIONb30BAHMUS
MPAaBOBOTO MHCTUTYTa OOBEKTa MHTEIUICKTYalbHONH cOOCTBEHHOCTH. B ycio-
BUSX CO3JIaHUsI 00BEKTa MHTEIICKTYAIbHON COOCTBEHHOCTH aBTOPCKOE TPABO
JIOJDKHO COOMIONAThCsl HE3aBUCUMO OT TOTO, KTO BIAJACET MCKIIOUUTEIbHBIMU
(MMyIIIECTBEHHBIMU) NIPAaBaMH, U OT TOTO, KOMY MPHHAJICKUT MaTepuaibHast
cpefia C BBIPQKEHHBIM B HEH Mpou3BeJeHUEM. ABTOP CAMOCTOSTENIBHO OMpe-
JensieT JalbHelnyo cyas0y cBoero mpoussefeHus. HukTto He umeeT mpasa
HCTOJIb30BaTh MIPOM3BECHUE 0€3 pa3pelleHUs] aBTOPa WK APYToro Biajesbla
ABTOPCKUX TIpaB — PadOTOMATEIsI WU MPABOIPEEMHHUKA. JTa HCKITIOYHTEIb-
HOCTB CO3/IaTeJIsI WK €TO TPABOMPEEMHNKA IIOHUMAETCS KaK HCKITIOYUTEITFHOE
MPaBoO COOCTBEHHOCTH.

[Tomumo mpaBa cOOCTBEHHOCTH aBTOP MUMEET IPABO Ha BO3HATPAKICHHUE 32
7110001 BUJ] MCTIONB30BAHISI IIPONU3BEACHHSI, YTO MTO3BOJISCT B KAKOH-TO CTETICHU
00€eCTICUUTh ero MaTepUaIbHBIC HHTEPECHL.

© Pantuna O. A., 2020.
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[Tpu co3mannm CIyKeOHOTO MPOM3BEICHUS ABTOP OOBIYHO HE WMEET HU-
KakKMX TIpaB COOCTBEHHOCTH. B 3TOM citydae J0X0i OT MCIIOJIL30BAHUS TPYyIa
MIPUHAJICKHUT HE eMy, a pad0oToIaTelIo.

HcknrounTenbHOoe NPaBO Ha MPOU3BEACHUE JCHCTBYET Ha TPOTSIKCHUHU
BCe JKM3HM aBTopa U B TeueHue 70 jieT, cuutas ¢ | ssHBapst roja, cieayromero
3a rooM cmepTH aBTopa (1. 1 ct. 1281 'K PD).

IIpn npu3HAHUKM UCKIIOYMTEIBHOTO MpaBa Ha Pe3yJbTaT UHTEIUICKTYyallb-
HOM JIeATEJIbHOCTH B COOTBETCTBHU C MEKIYHApOIHBIM Jorosopom Poccuii-
ckoit Desepaunu cofepkaHue Mpasa, ero JEHCTBHE, OTpaHUYEHHS, MOPAIOK
pealn3aluy U OXpaHbl ONPENENSIIOTCA KOJEKCOM HE3aBUCHMO OT IMOJIOKESHUHN
3aKOHOJATENIbCTBA CTPAHbl MPOMCXOXKACHUS HCKIIIOUUTENBHOIO MpaBa, €ciu
HMHOE HE IIPEJYCMOTPEHO MEXTyHAPOJHBIM JTOTOBOPOM MK KojiekcoM. Mckito-
YUTEIbHOE IPABO Ha PE3YJbTaT UHTEIUIEKTYaJIbHOM JeATEIbHOCTH IPU3HAETCS
W OXPaHSCTCS MPH YCIOBUU TOCYAaPCTBEHHOM PErHCTPAIMU TaKOTO pe3yiibTa-
ta. HecobnrofieHne TpeboBaHms O TOCYJApCTBEHHOMN perucTpaliy J0roBopa o0
OTUYXJICHUM HMCKITIOUMTENILHOTO TIpaBa Ha pPe3ysbTaT MHTEIUICKTYaIbHOH Jesi-
TEJIBHOCTH WX IOTOBOPA O MPEIOCTABIECHUH APYTOMY JIUILY MpaBa ero UCIIOJb-
30BaHUS JIENIaeT UX HEACHCTBUTEIbHBIMU.

Bropas yacTh JOTOBOPHBIX OTHOLIEHUH — JOTOBOP 00 OTUYXICHUHU HC-
KITIOUUTENIBHOTO [paBa MPEACTaBIseT COOOH CaMOCTOATENbHBIM BHI IBY-
CTOPOHHEH CIENKH, OOYCIIOBICHHBIH OCOOCHHOCTSIMH OOBEKTa, y4acTHEM B
MIPABOOTHOLIEHUH HETUIIUYHOTO CyOBEKTa-aBTOpPa, MOPSIAKOM 3aKIIOUEHHUS U
nepexoja UCKIIOUUTENILHOTO TIpaBa u Jp.

Eciu uckitouuTenbHOE MpaBo Ha pe3yibTaT MHTEIUIEKTYaJbHON AeATelb-
HOCTH HPUHAAJIEKUT COBMECTHO HECKOJIBKMM JIMLIAM, TO HMCKIIIOUHUTEJIBHOE
MPaBO Ha PE3YJbTAT MHTEIUICKTYAJIBHOW JESTEThHOCTH OCYIIECTBIISETCS CO-
BMECTHO MPaBOOOIAaTEISIMK, €CITH WHOE HE TPEAyCMOTPEHO [ pakIaHCKUM
kozpekcoM PO (I'K P®D) nim 1oroBopom Mexy IpaBooOIaiaTeIsiMu.

OTHOIHCHI/ISI JIML, KOTOPbBIM COBMCCTHO MNPUHAAJICIKUT HCKIIHOYHUTCIIBHOC
MIPaBO, ONPEACIISIOTCS COTNIAIIEHUEM MEXKITy HUMHU.

B I'paxxnanckom konekce PO ObuT HalifIeH 1MO/IX0/1, KOTOPKINM HE BITOJIHE CO-
IJ1acyeTcs ¢ CYUIHOCTBIO TpaB Ha Pe3yJbTaThl MHTEIEKTYaJIbHON JesTelbHO-
CTH, HO JIOITyCKaeT paz/iesieHue aBTOPCKHUX IpaB Ha YacTu.

B 10 5xe BpeMst 10 CHX IO HET PeIIeHHsI IPOOIEMbI OOIBITIHHCTBA TPakIaH
B JIOTOBOPAX OTUYKJIEHHsI. DTa 4aCTh BKJIIOUYEHA B UCKIIIOUUTEJIEHOE IIPABO U HE
[IOJIyYMJIa IPU3HAHUS, XOTS MHOTOUYHCIIEHHBIE HCCIIEA0BATENM YKa3bIBAIOT, YTO
IIPU OTCYTCTBUHU KaKOTO-THOO CIEIMANBHOTO TTOMOKEHUS CICAyeT MpuOerarh
K QHaJIOTHX 3aKOHA, YTOOBI TPAKTOBATh U MEPEOPOPMIIATE MPABO, YTO MPSIMO
3anpernieHo 4. 4 'K PO.

B snoxy MHTCHCHBHOTO pa3BUTUS HH(MOPMAIMOHHON HHOPACTPYKTYpHI
00IIecTBa U BHEAPECHUSI COBPEMEHHBIX IH(DPOBBIX TEXHOIOTHUIl CYIIECTBYIO-
[IM€ METO/IbI 3aIUTHl 00bEKTOB HHTEIIEKTYaIbHOM COOCTBEHHOCTH, OCHOBAH-
HbIe TIPEUMYIIECTBEHHO HA MCIOJIb30BaHUM MPABOBBIX CPEACTB 3allpPELICHHO-
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TO Xapakrepa, TepsioT dPp(PEeKTUBHOCTh. DTH MOTEPH B OCHOBHOM CBSI3aHBI C
MOCTOSTHHBIM YCJIOKHEHUEM ACHCTBHI MpaBooOianarencii, HanmpaBICHHBIX Ha
MIpeceuyeHre HE3aKOHHOTO HCIOJIb30BAaHUS OXPAHSIEMBIX PE3YyIbTaTOB HHTEI-
JEKTyaJIbHOM JIEATENIbHOCTH B  WH()OPMAIMOHHO-TEIIEKOMMYHHUKAITUOHHBIX
cucremax. COOTBETCTBEHHO, PaBOOOIAIaTENI0 MPAKTUYECKH HEBOSMOKHO HE
CTOJIBKO IOPUJINYECKH, CKOJBKO TEXHHYECKH OOECIeYUTh HAJIMYHe OAHOU U3
OTPHIATENILHBIX CTOPOH MCKIIIOYUTEIBHOTO MpaBa, T. €. Peaiu30BaTh MPaBo Ha
3arpeT, HAJIOXKEHHBIN Ha HEro 3akoHoM [2, c. 28].

B 3TOM KOHTEKCTE OCHOBHOE BHHMMAaHHE YAEJSeTcs TaK Ha3blBaeMbIM
HWHKJIIO3MBHBIM MEXaHU3MaM pEryJlnpoBaHMs, Ha KOTOPBIX Oa3UpYIOTCS UHbIE
MIPaBOBEIC CPEICTBA YCTPAHECHUS HIIH OTPaHIMUCHUS UCKITIOUUTEIBHOTO ddek-
Ta NEUCTBYIOIIMX MOZEJEH MPABOBOM OXPAaHbI U MCIOJIb30BAHUS PE3YJIBTATOB
WHTEJUICKTYaJIbHON e TeNbHOCTH [ 1]. DTH MeXaHU3MBI IIUPOKO HCTIONH3YIOT-
csl B psijie 3apyOeKHBIX CTpaH, YKOHOMHUKA KOTOPBIX MITH €€ OTIIEIbHbIC CeTMeH-
ThI 0a3UPYIOTCSI HA Pa3BUTOM TEXHOJIOTHYECKOM IyTH. B o0macTtu MHTEIEK-
TyaJlbHOH COOCTBEHHOCTH OBUIM TIPU3HAHBI COBPEMEHHBIC MOJIENI TIPABOBOTO
peryJMpoBaHusi, Ha KOTOPBIX 0a3upyeTcs ee NCIOIb30BaHuUE!

— cucrteMsbl uneH3mni «CreativeCommonsy;

— CHCTEMbI aJIbTePHATUBHON KOMIICHCAIIUH;

— MNPUHYAUTEIBHOE JTUIIEH3UPOBAHUE;

— PEXUM OOILLECTBEHHOTO JOCTOSHUSI.

Cucrema mmumensmii  «CreativeCommons» TIpeACTaBIsIeT COOOH TpyIiry
CHEeHATLHO Pa3pabOTaHHBIX OJTHOMMEHHOW 3apyOe)KHON HEKOMMEpYEeCKou op-
raHu3anneii 6e30T3hIBHBIX HEHCKITIOUUTEIBHBIX JTUICH3HUH, B KOTOPBIX (hOPMYJIH-
PYIOTCS YCTIOBHS HCHOJIB30BAHMUS TOTO JIHOO HHOTO OXPAHSIEMOTO POU3BEICHHS.
YKkazaHHbIC JIMIICH3UU TTO3BOJISIIOT MPABOOOIAIAaTeI0 TIepeiaTh HEKOTOpPhIC 13
MPUHAUISKAIINX My aBTOPCKUX MPABOMOUYHUI U KOPPECTIOHAUPYIOMINX UM 005~
3aHHOCTEH O00IIECTBEHHOCTH, TIPE/ICTABICHHON HEOTPaHMYCHHBIM KPYTOM JIHII.

Cucrema anpTepHATUBHON KOMIICHCALIMM HAlpaBlieHA Ha JIeralu3aliio
CcBOOOJTHOTO MCIOJIB30BaHUS aBTOPCKUX U CMEXHBIX npaB B WutepHete. Ta-
KO€ HCIIONIb30BAHKE COMPOBOXKIAAETCS BBIIIIATON MpaBoo0IaaTeso JeHEeKHON
KOMITIEHCAIIUU, pa3Mep KOTOPOW YCTaHABIMBAETCSA B 3aBUCUMOCTHU OT BUJA OX-
paHsieMbIX 00BEKTOB U UX UCIIOIb30BaHUS.

Co3nanue NpuHYIUTEIbHON JIMIEH3UHN TPU3BAHO YMEHBIIUTH CYLIECTBYIO-
Ui JucOaianc B TEXHUYECKON M TEXHOJIOTMUYECKON 00acTsAX, XapaKTepHbIH
JUI TEKYLIEH MOJENIN PerynpoBaHysl, OCHOBAaHHOM Ha MCIOIb30BAaHUM IIPaBO-
BOI MOHOMIOJIMU. DTO YUPEXKIECHUE HAIIPaBJIEHO KaK HAa OTpaHUYEHHUE UCKITIOUU-
TEJBHOCTH NIPABOBOW MOHOIIONIUH, TaK U HA TIOOMIPEHNE TEXHUIECKUX M TEXHO-
JIOTUYEeCKUX MHHOBaUuWH [1].

[ToHsATHE OOIIECTBEHHOTO JIOCTOSHHS MPUMEHSETCS K OIpEICICHHBIM pe-
3yJbTaTaM WHTEIUIEKTYaJlbHOW NESTETbHOCTH, MMEKIUM HWH()OpMAMOHHBIN
XapakTep, Uil KOTOPBIX 3aKOHOM HE YCTAaHOBJIEHO MCKIFOUUTENIBHOE MpaBO Ha
HCTIOJIb30BaHUE WITH UCTEK CPOK JICHCTBUS CUCTEMBI OOIIIECTBEHHOTO TOCTOSHHUS.
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B nacTosiiee Bpemst mepedeHb OXPaHIEMBIX PE3yIbTaTOB HHTEIUICKTYalIhb-
HOH JIESITEIBHOCTH, MO KOTOPBIM TIPEIONAracTcs Mepexo]] U3 JIEraJbHOH Mo-
HOMOJIMU (MCKITIOYUTEIIBHOTO MpaBa) B OOIIECTBEHHYIO C(hepy, OnpeaenseTcs
HOpPMaMH HOBEHIIIETO POCCHIICKOTO 3aKOHOAATEIbCTBA 00 MHTCIUICKTYalIbHOM
cobctBeHHOCTH. ComnacHo ['paxkmaHckoMy Kojekcy P®D, k HMM oTHOCATCS:
npousBeaeHus (cr. 1282), mpencrasnenus (ct. 1318), ponorpammer (ct. 1327),
paano-u TeneBu3noHHbIe coodmeHus (cT. 1331), n3o0pereHus, moie3Hbie Mo-
JIeJIA 1 IPOMBIILIEHHbIe 00pasibl (cT. 1364), yenyru oroopa (ct. 1425), Tono-
JIOTUSI MHTETPaIbHBIX cxeM (cT. 1457).

JanmpHelias KOHCTPYKTUBHAS pa3paboTKa W TapMOHHU3AIINS IIPHBEICHHBIX
BBIIIIE MOJIENIEH, OTPaHNYMBAIONINX WIH YCTPAHSIONIIX TPABOBYIO MOHOIIOJIHIO
Ha MCIOJIH30BaHUE 3AIMUIICHHBIX PE3yIbTaTOB HHTEIICKTyaIbHON AETEIBHO-
CTH, TIPEJICTABISICTCSI HEOOXOAMMOM 1 OyeT BocTpeOOBaHa B paMKax pa3BUTHS
IIU(PPOBOTO CETMEHTA OTEUSCTBEHHOI SKOHOMHUKH.
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[ousaTHe, CyIHOCTH H 0COOEHHOCTH MPABOBOTO
peryJaupoBaHusi I0ToBOPa KapllepuHra

B nacrosiee BpeMsi 5KOHOMHMKAa MHOTMX Pa3BUTBIX CTPaH MOJEPHU3YETCS
OT PKOHOMHUKH TIOTPEOICHHS K SKOHOMHKE COBMECTHOTO TTIOTpeOJICHNS, TaK Ha-
3bIBAEMOI IEPUHIOBOM YKOHOMUKE, LIEJIb KOTOPOH 3aKIIIOUAETCsI B COBMECTHOM
[I0JIb30BAHUU PA3JIMYHBIMY TUIIAMU TOBAapOB WK yciyr. IlepuHr kak TakoBoOii
MIPUBJIEKATENEH JUIs TOTpeOuTeNel yCIyT TeM, 4YTO OHH He 00pPEMEHSIOTCS pac-

© SunyxoBa M. B., 2020.
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XOJIaMH, CBSI3aHHBIMH C COJCpPKaHHUEM HMYIIECTBA, & BHITO/Ia COOCTBCHHUKOB
UMYyHIECTBa COCTOUT B INOJTYUCHUHN TOXOJ0B 3a ITOJIb30BAHNUEC M. HpI/I 5TOM CaMHu
COOCTBEHHUKH JTAHHBIM UMYIIIECTBOM HE MOJIB3YI0OTCA. CPOYHOCTH, 00e3MN4eH-
HOCTh, HALICJICHHOCTh Ha TIOTPEOUTEIS, TPAaBOBBIC FapaHTUH MOTPEOUTENCH SB-
JSII0TCSI XapaKTEPHBIMU YE€PTaMU LIEPUHTOBOM 3KOHOMUKH, IPEA0CTaBIIAIOIIEN
BO3MOXKHOCTb I10JIb30BAaTHCS OJ1aroM 03 HEOXOAUMOCTH BIIa/ICHUS HM.

OHUM M3 MIUPOKO PACIPOCTPAHEHHBIX MPOSBICHUN IIEPUHIOBON HKOHO-
MHUKHA B COBPEMEHHOM OOILIECTBE BBICTYNAET KAPILIEPUHI — KPaTKOCPOUHAs
apeH/ia aBTOTPAHCIIOPTHBIX CPelCTB. B KpymHbIX Tropofax kapuepunr Ha 60%
YBEIMYUBACT CKOPOCTh TOPOJCKOTO Tpaduka, Ha 15% coxpamaer BHIOPOCHI
YIJIEKUCIIOTO ra3a B arMoc(epy, YaCTHIHO peIaeT mpodiieMy ¢ ITapKOBKOH aB-
TOTPAHCIIOPTHBIX CPEICTB H OCBOOOKIACT YIUIIBI TOPOIOB OT JIMIHBIX aBTOMO-
oueit [3, c. 53].

OjHaKo, eCiH, ¢ TOYKH 3peHUs] ypOAHUCTOB, KapIIEpUHT 00J1a/1aeT MHOTH-
MH IPEUMYIIECTBAMH, TO IS IOPUIMUCCKON HAYKN JTaHHAS yCIyTra MOpOXK/a-
eT 60BIIOE KOMMYECTBO HEPEIICHHBIX BOIPOCOB OTHOCUTEIHHO €¢ MIPABOBOM
npupoasl. OTCYTCTBHE JICTATBHOTO ONPEETICHUsI JOTOBOPA KapIIEpUHTra Mpu-
BOJUT K HEBO3MOXKHOCTH €0 OTHECEHHUS K OMPEIEIEHHOMY BUAY AOTOBOPHOI
KOHCTPYKLUUHU. B pesynbrare KOMIaHUH, NPEAOCTaBISAIONINE KaplIepUHTOBBIE
YCIIyTH, MPeJIaraloT KIMEeHTaM 3aKIIIOYUTh pa3jIMyHble BUJBI 10roBopoB. Ha-
npumep, «Sunekc./paiiB»y mpeiaraer 3aKiIiOYUTh JOTOBOP apeHAbl TpaHC-
MOpPTHOTO cpeacTBa [4], «YouDrive» — ImoroBop apeHIsI TPAHCIIOPTHOTO CPeJI-
cTBa 0e3 skumnaxa [1], «/lenuMoOuniiby — J0roBOp NMPUCOSANHEHHSI, B KOTOPOM
YKa3bIBaE€T, YTO JaHHBIHM JOrOBOP HE SIBJIETCS JI0TOBOPOM IIpOKaTa, a ClIeJoBa-
TEJIBHO, HE OTHOCHUTCS K YHCITY ITyOITHYHBIX TOTOBOPOB [2].

JloroBopHast KOHCTPYKINS apeH/IBI TPAHCIIOPTHOTO CPEACTBa 03 HKHUIaxa
B I[CJIOM COBIIAJACT C TMPEIMETOM IPABOBOTO PETYIHUPOBAHUS JOTOBOpa Kap-
niepunra, ogHako cr. 643 'K P® mpenycmarpuBaer o0s3aTesbHOE 3aKITOUe-
HHE JI0rOBOpa apeH/bl TPAHCIIOPTHOTO CPEJCTBA 0€3 3KMIaka B MUCHMEHHOM
(opme, a TOrOBOP KapIIEpPUHTa B OOJIBIIMHCTBE CIIy4acB 3aKIHOYAETCS MyTEM
HCTOJIB30BAHUS MOOWIIBHOTO MPUJIOKEHUSI COOTBETCTBYIOLIEH KOMITAHUM WU
yepes ee cailT. AKT npuema-nepeaadu Ipu 3aKIIOUeHUH JOrOBOpa KapIllepHuH-
ra He opopMiseTcsl Ha OyMa)KHOM HOCHTENE, a OCYIICCTBISICTCS MyTeM HOJ-
TBEPIKIICHHUS 3TOTO NCHCTBHS B MOOMIHHOM TIPHIIOKCHHH.

Crnenyet Takxe oOpaTUTh BHUMaHHUE, 9TO, coriacHo 1. 2 cT. 638 'K PO,
apeHaTop BIpaBe 0e3 comTachs apeHI0AaTeNs 3aKII0YaTh JOTOBOPHI 00 Hc-
10JIb30BaHUM TPAHCIIOPTHOIO CPEACTBA C TPETHUMM JIMLIAMHU, €CIIU TAKOE UC-
[10JIb30BaHME HE IPOTUBOPEUUT H0TroBOpy. OAHAKO MHOI'ME KapLUEPHUHIOBbIE
KOMITAHUH YCTaHABIMBAIOT MITpadbl 3a Iepeaady yIpaBiICHUS TPAHCTIOPTHBIM
cpencTBoM TpeTheMy mumy. Hampumep, «Sunekc./lpaiiy B3umaer mrpad
B pasmepe 50000 py6. 3a mepemady mpaBa YIpaBi€HUS TPETbUM JHUIAM H
mTpad B pazmepe 150000 py6. 3a nepepady yueTHOW 3aMUCH JUIS MPEIOCTAB-
JeHHsl JOCTyNa K apeHJie TPaHCIOPTHOTO CpeAcTBa. JJaHHOEe 00CTOATENbCTBO
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CBUJETENBCTBYET O IPOTUBOPEUMH JOrOBOpaA KaplLIEpHUHIa 3aKOHOAATEIbCTBY
00 apeHJie TpaHCIOPTHBIX cpeacTB. [locranoBnenuem [lnenyma BepxoBHOTO
Cyna PO or 23 utons 2015 . Ne 25 «O npuMeHeHuu cyinaMu HEKOTOPBIX I10-
noxkeHuit pasnena | wactu nepsoil I'paxknanckoro konekca Poccuiickoin de-
Jepaluy» OMPENENEHO, YTO yCIOBUS 3aKIIOUCHHON C MOTpeOUTENIeM CACTKU
SIBIISIFOTCS. HUUTOXKHBIMU, €CIIM HE COOTBETCTBYIOT aKTaM, COAEPKAIIUM 005-
3areNbHble MPHU MyOJWYHBIX JOTOBOPAaX HOPMBI TPa)KIaHCKOTO IpaBa, MpH
KOTOpBIX ObUI HapyllIeH 3ampeT OrpaHuyYeHus mpaB norpeOuteneid. JlanHoe
MIPaBUJIO TakXke 3aKkperuieHo B 1. 1 cT. 16 3akona PO «O 3ammure npas mo-
Tpebureeii», riue yka3aHo, YTO yCJIOBHS IOTOBOPa, yXyALIAtOIIKe OJI0KEHNE
MOTPEOUTENSI IO CPABHEHUIO C 3aKOHHBIMH TPEOOBaHUSIMHM, MPU3HAIOTCS He-
NEeHCTBUTCIILHBIMHU.

Ha ocHOBaHMM BBIIEN3I0KEHHOIO MOXKHO CZAEIaTh BBIBOX, YTO 3aKpe-
IUIEHHASI B JIOTOBOpE OOS3aHHOCTH apeHaTopa BO3ICPKUBATHCS OT MEperadn
YIpaBICHUS TPETHUM JIHIAM, a TAKKe IIPEAYCMOTPEHHBIC TOTOBOPOM HITpadbl
VIIEMJISIFOT TTpaBa MOTPEOUTEEH.

KapreprHroBsie KOMIAaHUU HE UCTIONIB3YIOT KOHCTPYKIHIO TOTOBOPA MPO-
KaTa, 10O TaKOi JAOTrOBOp SIBISETCS MYOIMYHBIM, YTO BIEUET 3a CO0OM 00s3aH-
HOCTb KOMITAHUH 3aKJII0YaTh JOTOBOP C KXKABIM KIMEHTOM. Takoe mojokeHue
KpailHe HEBBITOIHO, MOCKOJIbKY B 9TOM Cllyyae KapIIepHUHIOBas KOMIIaHUS He
CMOXET OTKa3aThb B MPEIOCTABIEHUH YCIYTH JIMILY, KOTOpOE paHee HapyLIUIIO
MIpaBUJIa, YCTAHOBIEHHBIE JOTOBOPOM.

Kapmepuar o0nafaet psaoM OTIIHIATENFHBIX TPU3HAKOB:

— BO BCEX CIIydasX yCIyra HOCHT KPaTKOCPOYHEIH XapakTep (Tapuduka-
IS NCYUCTISICTCS MUHYTAaMH HCTIONB30BAaHMS TPAHCIIOPTHOTO CPECTBA);

— peanu3aiys I0ToBOpa KapIIepHHTa 3aBUCUT OT TEXHHUYECKHX BO3MOXK-
HOCTEH CaifTOB M MOOMIJIBHBIX MPUIIOKCHHUH.

Takum 00pa3oM, TOTOBOP KapIEpUHTa HEJb3s1 YPEryIupoBaTh HU OTHOM
U3 CYLIECTBYIOMIMX B 3aKOHOAATEIbCTBE JOTOBOPHBIX KOHCTPYKIHUI, B CBSI3H
C 4eM MpeJCTaBIseTcss HeOOXOAMMBIM BKIIOUYUTH B ['paxkaanckuii kogekc PO
HOPMBI, PEryIUpYIOIIUe KapUIEPUHT KaK CaMOCTOSATENbHBIM BHI JIOTOBOPA.
OTO0, B CBOIO OuUepe/lb, IPUBEIAET K Pa3pelleHUI0 MHOTUX CIIOPHBIX CUTyallui,
CBSI3aHHBIX C 3TUM JIOTOBOPOM, @ TaK)Ke [T03BOJIUT 3aKPEIHUTh OTBETCTBEHHOCTD
cTOpoH goroBopa. CoBpeMEeHHOE 00IIEeCTBO YKe HEMBICIUMO 0€3 KapIiepuHra,
CIIOCOOCTBYIOMIETO YBEIUUECHUIO MOOMIBHOCTH HACEIECHHS IPH MIUHIUMATBHBIX
3arparax.
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WHCcTuTyT NMU3MHTa B MPEATPUHUMATEIILCKON ICSITEITBHOCTH MOSBUIICS OT-
HOCHTEIBHO HeslaBHO. CaMO Ha3BaHME HHCTUTYTA MPOUCXOIUT OT aHIIIMHCKOTO
cioBa «lease» — cnaBarh, OpaTh BO BpeMEHHOE ToJIb30BaHue. Ho B mpaBoBoi
JOKTPUHE OTMEUAaeTCs, YTO OCHOBOMOJOXKHUKOM Ju3uHra sipisercs CLIA.
C MOMEHTa BO3HMKHOBEHHUSI JAHHOTO IIPABOBOIO MHCTHUTYTA O HACTOSILETO
BpemeHH CIIIA npojomxaeT TUANPOBATh HA JIU3UHIOBOM PBIHKE MO JAEHEXKHO-
My 000pOTY, TEMIIaM POCTA U UHBIM MOKAa3aTesIM.

B coBpeMeHHOM POCCHICKOM IpaBe JIU3HUHT SIBISETCS OTJACIbHBIM BUIOM
noroBopa apeHasl. Ero mems — obecreunTs cpeHecpodHoe U T0ITOCPOTHOE
(mHAHCHpPOBaHNME NI, HE MMEIOIIIX BO3MOKHOCTH COBEPIINTH MOKYTIKY IBH-
KMMOTO HMYILECTBA, B YACTHOCTH, TPAHCIOPTHBIX CPEACTB 3a CUET COOCTBEH-
HBIX JIEHEeKHbIX BloxeHui. [IpaBoBas npupona JaHHOTO MHCTUTYTa HEOIHO-
3HauHa M BBI3BIBACT OONBIIOC KOITHUCCTBO AUCKYCCHH, KACAEMBIX €TO OTIHYHUS
OT KPEAUTHBIX IIPOTPaMM.

[IpaBoBOE perynupoBaHue HHCTUTYTA JIU3UHTA ocyliecTBiseTcs: «KoHBeH-
et YHUJIPYA o MexayHapogHOM (PMHAHCOBOM JIM3MHIE», PAaTU(HUIUPO-

© Kanamuukosa E. A., MBanosa T. B., 2020.
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BaHHOUM P® 1 suBapst 1999 rona. JleranpHoro onpepeneHus: TM3UHTa B HEW HE
npano. CaMo TOHSTHE PacKpPBIBACTCS Uepe3 MEPeucHb XapaKTEPUCTUK CHENKH.
Jlist Gonee TOYHOTO TTOHMMAHMS CYTH JIM3WHTOBBIX MTPABOOTHOILICHUI CleTyeT
obparuthest K cT. 2 O3 «O GuHaHCcOBOM apeHae (iuzuHTe )». Mcxons U3 cMbic-
JIa 9TOM CTaThbH JU3UHT — MMpaBOOTHOLICHMS, BBITCKAOIIUE U3 AOTr0BOpa, IO
KOTOPOMY JIM3HHTOJaTellb IPHOOPETAET B COOCTBEHHOCTD YKAa3aHHOE JIN3UHIO-
MOJTy4aTeleM UMYIIECTBO Y TPEThETo IUIa (IPOoJaBlia) U NepeacT apeHaTopy
3a IJ1aTy, IOCPEACTBOM IEPHOIUUECKUX MIaTekKEN, ITO UMYILIECTBO BO BPEMEH-
HOE€ BIIaJICHUE U MOJb30BaHUE. bojee eTalbHO HOPMBI O JOTOBOpE JIM3HHTA
onpenenensl 1. 34 'K PO.

Ha ocHOBaHMU JaHHBIX, IPUBEJEHHBIX BCEMUPHO M3BECTHOM KOHCAJITHH-
roBoit kommnanueir « White Clarke Group», Ha MHUPOBOM pBIHKE JIM3HHTA MPO-
nomkaet gunupoBark CHIA. CornacHo Imo6ansHOMY JInsuHroBomy OTueTy
2020 [2] romoBo#i o0beM sm3uHTOBOTO phiHKa CIIIA B 2018 roay B 20 pa3 mnpe-
BbeICHII 00beM pbiHKa Poccnn u coctaBnn 428,40 Mipa go/U1apoB, B TO BpeMs,
kak B Poccun Bcero muub 20,59 mapza ponnapos. Tak mouemy ke B Halei
CTpaHe JU3UHT He Tak BocTpeboBan? J{st oTBeTa Ha AaHHBII BOMPOC HEOOXO-
JUMO TPOAHATM3UPOBATh MOJIOKUTEIbHBIE U OTPULIATEILHBIE CTOPOHBI HHCTH-
TyTa Iu3uHra. HauHeM ¢ MoJ0KUTEeNbHBIX:

1. JloroBop JU3HHIa MO3BOJSIET OCYILECTBUTh MIPABO MOJIb30BAHUS 00BEK-
TOM C MOMEHTA 3aKJIIOYCHHS JOTOBOPA, a TaK JKE BIIOCICICTBUU IPHOOPECTH
TOBap B COOCTBEHHOCTh C HAMMEHBIIUMHU IEperIaTaMu.

2. JInst opopMITEHHSI JOTOBOP JIM3UHTaA TpeOyeTcst Topa3no MEHBIIHIA Tepe-
YeHb JTOKYMCHTOB, YeM IS O(OPMIICHHS KPETUTOBAHISL.

3. B moroBope nmu3uHTa MOTYT OBITH IPOITHCAHBI M 3aJI0KEHBI B TICPHOIH-
YECKHUE IUIATCIKU PA3JIMYHBIC YCIIOBUA, HAIIPUMEP, CTPAXOBBIC IUIATEIKU, a TaK
e HAJIOTOBOE Opemsl.

4. B otuuue oT KpeAUTHBIX IPOTpaMM, B OOJIBIICH CTEIICHU COOTIOAACTCS
cBOOO/Ia IOTOBOPA U MPEICTBl JUCIO3UTUBHOCTU: CTOPOHBI MMEIOT BO3MOXK-
HOCTb OMNpPEJEIUTh HAauOoJee BHITOAHBIE BAPUAHTHI HCIOIHEHUS CYIECTBEH-
HBIX YCJIOBHI, B OTINYUE OT JOTOBOPOB KPEAUTOBAHMUS, B KOTOPBIX OAHKU CaMU
JTUKTYIOT CBOM NpaBUIa.

5. B yCIOBHSAX JTH3UHTOBOTO JOTOBOPA MOXKET OBITH MPOMUCAHO 0HOpM-
JIeHUE CyOIM3WHTA, YTO TO3BOJSET IIepeaaTh B MOJIB30BAaHUE OOBEKT JOTO-
BOpa TPEThEMY JIMLY, C 0053aTE€IbHOIO MUCbMEHHOIO COIvIacus JIM3UHIOa-
TEeNs.

6. VcTounnkoM (pMHAHCHPOBAHMS MHOTHX JIM3WHTOBBIX KOMITAHUH BBICTY-
MaroT KPEAUTH KOMMEPYECKNX OAHKOB, YTO MO3BOJISCT JIM3WHTOIIOTYYATEIIO
0(OpMHUTB, 1O CYTH, KPEIUT ITOCPEACTBOM JTH3HHTOJATEIIs.

7. JIusuHr (hopManbHO HE SIBISIETCS JOJITOM, HE BKITIOYACTCSI B ICPEUCHb 3a-
EMHBIX CPECTB JIM3HHIOMNONyYaTels, BIOCICACTBUH MO3BOJISIET MMOMy4aTh 0e3
po0JIeM HHBIC 3alMBI.

Teneps nepeunciuM OTPULATENbHbIC CTOPOHBI MHCTUTYTA JTM3HHIA:
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1. Ilpu opopmIIeHIH JIN3UHTOBOW CICJIKH TIPEAMET JIOTOBOPa 0(hOPMITIETCS
B COOCTBEHHOCTb JIN3UHTOBOW KOMITAHWH. JIM3MHIOMIOIYyYaTe) b MOXKET HCITOIb-
30BaTh 3TO UMYIIECTBO JIUIIb B CTPOTOM COOTBETCTBHH C JIOTOBOPOM, HE UMEs
MpaBa pPacropsHKaThCsl UM IO CBOEMY YCMOTPEHHUIO.

2. Mcxons w3 mpeaplayllero MyHKTa, TAEe TOBOPUIOCH, YTO JIM3WHTOBOE
HMMYIIECTBO HAXOAUTCS B COOCTBEHHOCTH KOMIIAHHUH, CIIEAYET, YTO Ha JAHHOE
HUMYIIECTBO MOXKET OBITh OOpPAaIeHO B3BICKAHHE IO 00s3aTeNbCTBAM CaMOi
xoMmrnanuu. Hanpumep, B ciaydae OaHKpOTCTBA JM3UHIOAATENIsl, UMYLIECTBO,
HAXOJISIIEEeCs] B €0 COOCTBEHHOCTHU, B TOM YHCIIC U JIM3HHTOBOE, MOXKET OBITh
BKITIOUYCHO B KOHKYPCHYIO MacCy M pealn30BaHO JUIS IOTAIICHHS 00s13aTeIbCTB.
B aTOM cityuae TH3MHTOMIONyYaTeNb TEPSIET IPaBO TOIB30BAHUSI HMYIIICCTBOM,
a Tak e TPaBO PACTIOPSHKEHIS (€CITH Mepexo MpaBa COOCTBEHHOCTH K JIM3HH-
TOTOJTYYATEII0 OBLT MPEyCMOTPEH IOTOBOPOM).

3. B nacrosimiee BpeMsi JTUIEH3UPOBAHNE KOMITAHUN JJIsl TIPOBEACHUSI JIN-
3MHTOBBIX CICNIOK OTCYTCTBYET. TOT HEIOCTATOK MO3BOJIICT HEAOOPOCOBECT-
HBIM JIM3WHTOBBIM KOMITAHUSIM OKa3bIBAThCS HA PhIHKE, YTO B UTOTE MOXKET MPH-
BECTH K MMOCJIEJCTBHUSAM, ONMCAHHBIM B MPEBIYIIEM ITyHKTE.

Juis mpeononeHus HEeraTUBHBIX (PAKTOPOB MHCTUTYTA JIM3WHTA B HalIel
CTpaHe cHayasla HeOOXOIMMO OOpaTUTHCS K aKTyaldbHBbIM AaHHBIM. COIIacHo
HCCIIEI0BAaHUIO KPYMHEHIIEero peMTHHIOBOrO areHTcTBa «JkcnepT PA» cambl-
MU KPYITHBIMU JIM3UHTOBBIME KoMTauusiMu B Poccnu B 2019 roxy cramwm [1]:

— AO «Co6ep06ank JInzuary

—ITAO «l'ocymapcTBeHHast TPAaHCIIOPTHAS JIM3HHTOBAs KOMITAHISDY

— AO «BTb JIusunr»

Kak u3BecTHO, B 3THX TpeX KOMIAHUAX MpeodIagacT akTHBHAs pOJIb TOCY-
JIApCTBA, TOCKOIIbKY y HETO HAXOJMTCS 3HAUYUTEIbHAs YacTh aKIIHid, a 9YTO Kaca-
ercst [TAO «I'TJIK», To y rocymapersa Haxonsares Bce 100% akumid.

B Poccuu cambiM BocTpeOOBaHHBIM UMYIIIECTBOM JIJISI IPOBECHUS JTH3HH-
TOBBIX OIEPAaLUs SBISIOTCSA HENBUKMUMOCTh M TPAHCIIOPTHBIE CpelcTBa (Tpy30-
BbI€ aBTOMOOWIIU, K/J] U aBUATEXHUKA, Cy/a, JIETKOBbIE aBTOMOOWJIM U CTPOU-
TenbHas TexHuKa). COrIacHO CTaTUCTUYECKUM JaHHBIM, B MOCJIEIHHE ABa roja
HanOOJIbIICe COKPALICHNE TTOKA3aJIU JK/I] © aBUACETMEHTHI, YTO OOYCIIOBICHO
OUKIAYHOCTBIO KPYIHBIX caenok. [loatomy Oosee pammoHaipHO OymeT oOpa-
TUTBCS K aHATM3Y MOTPEOUTENBCKOTO JIN3UHTA HA MIPUMEpE CACTIOK C aBTOMO-
OWIISIMU. ABTOJIM3HHT, COTTIACHO 3TUM K€ JAHHBIM, HEH3MEHHO PACTET YKE YeT-
BEPTHIN TOJ MOAPSIA.

AKTHBHOCTD POCTa aBTOJHM3HMHTA 00YCIIABINBACTCS HCOOXOAMMOCTRIO KaXkK-
JIOTO CyOBeKTa B JJAHHOM BHJIE TPAHCIIOPTA, MOCTOSHHON CMEHOU aBTOMOOH-
JIei, aKTMBHBIM pa3BUTHEM OM3HEC MPOCKTOB — TAKCH U KaplIepHHTA.

[TogBOAS MTOT UCCTIENOBAHUIO MHCTUTYTA JIM3UHTA, MBI IIPUXOJMM K BBIBO-
Iy, 4TO 3TO 3(P(HEKTUBHBIN MHCTPYMEHT (PMHAHCHPOBAHUS JIUII, HE UMEIOIINX
BO3MOXKHOCTH COBEPIIUTH MOKYIIKY UMYIIECTBA 32 CUET COOCTBEHHBIX JIEHEXK-
HbIX BoxeHuil. Ho B Poccun oH mpuMeHsieTcst He HaCTOJIbKO aKTHBHO, KaK MOT
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OBI UCXOMS M3 €TO MOJOKUTEIHHBIX YepT. 711 OBBIIICHUS TPOLICHTA UCTIOJb-
30BaHMSI 3TOTO0 MHCTUTYTa HEOOXOJUMO IMPEONOJICTh ONMCAHHBIC HETATHBHBIC
¢dakxTopsl. MBI mpejyiaraeM, BO-TIEPBBIX, 00Jiee aKTUBHO OOCYKIAaTh yCIOBHSI
JIOTOBOpA JIM3WHTA MPU €ro 3aKJIIOYEHUH U 10 BO3MOXXKHOCTH B Ka)/JOM KOH-
KPETHOM Clly4ae MOAXOAUTH K BOIIpOCaM OTPaHUYEHMsI UCTIOIb30BaHUS MpeJl-
MeTa JIOTOBOpa B MHIUBUAYALHOM TIOPSIZIKE.

Bo-BTOpbIX, npeasiaraeM BBECTH JIMIIEH3UPOBAHUE JIM3UHIOBBIX KOMIIAHHHA
BO M30€XKAaHUE 3aKIIOUCHUS CHCIKU C HEIOOPOCOBECTHBIM JIU3UHIOIATEIICM.
JlaHHOE MpeIoKEHHE MTO3BOIUT CO CTOPOHBI TOCYAapCTBa OLCHUBATh (pUHAH-
COBYIO 0JIaroHaIe)KHOCTH JIM3MHIOBOH KOMITAHHM Ha MOMCHT BBIIAYH JIUIICH-
3UH.

B-TpeTpux, HEMaNOBaXHBIM (DAKTOPOM aKTHBHOTO Pa3BUTHS JIN3UHTA SIB-
JS€TCsl TOCYlapCTBEHHasl MOAJEp/KKAa JaHHOTO BHUIA NPEANpPUHUMATENbCKON
JIeATEIbHOCTH.

B-deTBepThIX, A1 MOBBINICHNS 00beMa PHIHKA JIM3UHTa He00X0AUMO pado-
TaTh ¢ MoTpeduTeNeM (JIM3MHTONOIyYaresneM). B mporpammy paboTsl cienyer
BKIIOYUTH aKTUBHBIM MApKETHHI JIM3UHIOBBIX KOMITAHWH, 00s3aTebHYIO Tpa-
BOBYIO HIOJIEPIKKY U TIPaBOBOE HH(POPMHUPOBAHUE MOTCHIIUAIBHBIX KIHEHTOB.

JlaHHBI IepedeHb MPeUIoKEHHH, IToJIaraeM, YBeJIMUNUT MPUTOK KaueCTBEH-
HBIX KJIMEHTOB, TIO3BOJIUT PBIHKY JU3UHra B Poccuiickoil Denepaiiuu BBIATH
Ha HOBBIA YPOBCHb, W B JAbHEUIIEM NaHHBI HHCTPYMEHT (PHHAHCHUPOBAHUS
OyZeT OIICHEH MO TOCTOMHCTBY U Oy/IET aKTUBHO UCTIONIE30BATHCS B IPEIIIPHHNI-
MAaTeIbCKOM M OTPEOUTELCKON IeATSIIEHOCTH.
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